
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--------------------------------------------------------------------)( 

In the matter of the application of 
KEEGAN STEPHAN, 

Petitioner-Plaintiff, 

For Judgment and Order Pursuant to Article 78 and 
Section 3001 of the Civil Practice Law and Rules 

- against -

The NEW YORK CITY POLICE DEPARTMENT, and 
WILLIAM BRATTON, NYPD COMMISSIONER, 
in his official capacity, 

Respondents-Defendants. 

--------------------------------------------------------------------)( 

VERIFIED PETITION 
A.~1u:::J>Mf_L_AfNI 

Index Number: 

RJl No.: 

Petitioner KEEGAN STEPHAN, by their duly authorized attorneys, GIDEON 

ORION OLIVER, Attorney at Lavv, 277 Broadway, Suite 1501, New York, NY 10007, 

and ELENA L. COHEN, 365 Fifth Avenue, Room 5202, New York, NY 10016, makes 

the following Verified Petition and Complaim: 

PRELIMINARY STATEMENT 

1. This case seeks to challenge the policy of the New York City Police 

Department ("NYPD") to refuse to accept and respond to Freedom of lnfonnation Law 

("FOIL") requests electronically, including the FOIL request in this case made by 

Pctitioner-Plaintiff1 KEEGAN STEPHAN, as well as Respondents' failures to comply 

with the FOIL and other records access regulations and rules, in handling that request. 

Throughout this Verified Petition and Cornpiaint, Petitioner-Plaintiff is refe!Ted to as Petitioner 
and Respondents-Defendants are referred to as Respondents. 
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2. On December 5, 2014, at around or after J :00 a.m., Petitioner was among 

those participating in, observing, or documenting anti--police brutality protests in the 

wake of the Staten Island grand jmy's failure to indict NYPD Officer Daniel Pantaleo in 

connection with the death of Eric Gamer when NYPD officers from vvhat was then called 

the Depaitrnent's Disorder Control Unit ("DCU") deployed a LR._AD Corporation

manufactured 1 OOX Model Long Range Acoustic Device ("LRAD") at him and others, 

thereby injuring them. 

3. As discussed briefly below. an LRAD is essentially a sound weapon, that 

can also be used as a ve1y loud and potentially dangerous megaphone. 

4. This is a special proceeding brought against the NYPD and WILLIAM 

BRATTON, NYPD COMMISSIONER, in his official capacity (collectively, 

"Respondents") seeking relict: inter a!ict, pursuant to New York State Civil Practice Law 

and Rules ("CPLR") Article 78 and CPLR § 3001. 

5. The Article 78 prongs of the case seek relief related to a December 12, 

2014 request made pursuant to Article 6 §§ 84-90 of the New York State Public Officers 

Law (''FOIL") and its implementing regulations, found at Chapter 21 New York Code of 

Rules and Regulations ("NYCRR") Part 1401, as well as the Uniform Rules and 

Regulations for All City Agencies Pertaining to the Administration of the Freedom of 

Information Law ("Uniform FOIL Rules"), Title 43, Rules of the City of New York 

("RCNY") Chapter 1, on behalf of Petitioner Stephan and others, for access to records 

regarding the NYPD's uses of LRADs and related policies and practices between 2011 

and 2014. As discussed more fully below, Petitioner challenges Respondents' various 

violations of the FOIL, its implementing regulations, and the Unifonn FOIL Rules related 

to that FOIL request. 
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6. Petitioner also seeks relief in the nature of mandamus pursuant to CPLR 

7803(1) in the form of an Order requiring Respondents to accept and respond to FOIL 

requests by e-mail and to produce documents in electronic fom1at in compliance with§§ 

89(3)(b)2 and 87(5)(a)3 of the FOIL. 

7. Petitioner also seeks a declaratory judgment pursuant to CPLR 300 I 

declaring that Respondents' refusals to accept and respond to FOIL requests by e-mail 

and by producing documents in electronic format where available violated and violate 

those provisions of the FOIL 

8. Finally, Petitioner seeks reasonable attorney's fees and costs. 

PARTIES 

9. At all times relevant herein, Petitioner KEEGAN STEPHAN was a 

resident of the County of Queens and the City ofNe\v York. 

10. Respondent the NEW YORK CITY POLICE DEPARTMENT (the 

"NYPD" or the "Department") is a law enforcement agency administered under Title 14 

of the New York City Administrative Code. 

11. The NYPD is a public agency subject to the FOIL, its implementing 

regulations at 21 NYCRR Part 1401, and the Uniform FOIL Rules at 43 RCNY Chapter 

l. 

Under§ 89(3)(b) of the FOIL, 

All entities shall, provided such entity has reasonable means available. accept requests for 
records submitted in the form of electronic mail and shall respond to such requests by 
electronic mail, using fonns, to the extent practicable, consistent with the form or forms 
developed by the committee on open government pursuant to subdivision one of this 
section and provided that the written requests do not seek a response in some other form. 

See FOIL § 89(3 )(b). 

Under FOIL § 87(5)(a). "An agency shall provide records on the medium requested by a person, if 
the agency can reasonably make such copy or have such copy made by engaging an outside professional 
service." 
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12. Respondents' general offices are located at One Police Plaza, New York, 

New York 10038 in the County and State ofNew York. 

13. Respondent WILLIAM BRATTON is a public officer who is named in his 

official capacity as NYPD Commissioner. 

14. Respondent BRATTON is responsible for establishing the NYPD's final 

policy in the area of complying with the FOIL, including its requirements that the NYPD 

accept and respond to FOIL requests electronically. 

VENUE 

15. The acts and admissions complained of herein took place in New York 

County. 

16. Respondents' offices are in New York County. 

17. Therefore, venue is proper in New York County pursuant to CPLR §§ 

506(b) and 7804(b ). 

FACTS 

18. Petitioner KEEGAN STEPHAN is an activist and journalist, who will 

begin his first year as a student at Cardozo Law School in August of 2016. 

19. Mr. Stephan has written and reported about the NYPD for various outlets, 

including Citylimits, ANfJv!AL New York, Gothamist, PINAC News, Filming Cops, as 

well as for his personal website, Keegan.NYC. 

20. As mentioned above, Mr. Stephan is one of several people who were 

injured by the NYPD's uses of an LRAD on December 5, 2014. 

4 



21. In March of 2016, Petitioner and several others filed a civil rights lavm1it 

in United States District Court for the Southern District of New York related to those 

injuries. See Anika Edrei, et al. v. Cizv of New York, et al., 16-cv-O 1652 (RWS). 

22. They filed a First Amended Complaint in that matter on August 3, 2016, 

and the Defendants, including the NYPD, have represented that they will be making a 

motion to dismiss pursuant to Fed.R.Civ.P. 12 in lieu of answering. 

Mr. Stephan has made FOIL requests to the NYPD in the past and he has 

used information he obtained through such requests in his own writing and reporting. 

24. Mr. Stephan has also shared documents and information he has obtained 

through FOIL requests to the NYPD with other reporters who have in turn published 

them. 

25. In a letter dated December 21, 201 l, through counsel, Mr. Stephan and 

another person made a FOIL request of the NYPD seeking disclosure of 

l) All records describing any LRADs in the NYPD's possession, 
including manufacturer's instructions or manuals; records identifying the 
manufacturer, trade name, make and/or model number, identifying 
characteristics, and physical dimensions; and acoustic specifications, 
including decibel levels (dBA) across the full range of frequencies (Hz) 
and over a range of distances. 

2) All records, including directives, policies, manuals, and/or memoranda, 
created or adopted by the NYPD pertaining to the operation of LRADs, 
including any descriptions of the circumstances under which LRADs are 
to be operated, and the chain of command through ·which authority to 
station, position and operate LRADs is granted. 

3) All records that indicate the dates and times at which the NYPD has 
stationed, positioned, and/or operated one or more LRADs between 
September 1, 2011 and December 21, 2011, including records that explain 
how and why such devices were utilized. 

4) Records, including memoranda, emails and other correspondence, both 
internal to the NYPD and external (e.g., with other police dcpaiiments, 
state police and/or security agencies, federal police and/or security 
agencies) pertaining to the use of LRADs. 
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A true copy of that FOIL request (the "NYCLU FOIL") is attached as Exhibit A. 

26. In a letter dated April 27, 2012, as a result of that FOIL, the NYPD 

claimed that it had conducted a diligent search as a result of which it disclosed 17 pages 

of documents responsive to items I and 2, withheld 8 pages of documents responsive to 

items 1 and 2 on the grounds that such documents were "preliminary internal materials 

that document non-routine law enforcement techniques and procedures" allegedly 

"exempt from disclosure under§§ 87(2)(c)(iv) and 87(2)(g) of the FOIL A true copy of 

the NYPD's April 27, 2012 response to the NYCLU FOIL, including the 17 pages of 

documents produced, is attached as Exhibit B. 

27. In a letter dated August 2, 2012, the NYCLU appealed the NYPD's April 

27, 2012 determination, noting that no documents disclosed were responsive to item 2 

and challenging the NYPD's basis for withholding 8 page of documents from disclosure. 

A true copy of the NYCLU's August 2, 2012 administrative appeal is attached as Exhibit 

c. 

28. On September 11, 2012, the NYPD responded to the NYCLU's appeal by 

disclosing the 8 previously withheld pages of documents. True copies of the NYPD's 

September 11, 2012 final determination, and its attachments, are attached collectively as 

Exhibit D. 

29. A little more than two years later, as seen below, Mr. Stephan again 

sought infonnation regarding LRADs through a FOIL request to the NYPD, this time 

seeking production of the same categories of records that had been sought through the 

NYCLU FOIL (through the end of 2014), as well as four other categories of documents. 
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30. Also as seen below, the NYPD failed to respond adequately to that FOIL 

request, and, as discussed more fully below, this lawsuit challenges those failures, as well 

as Respondents' refusals to accept and respond to FOIL requests electronically. 

3 1. Mr. Stephan intends to continue to request documents and information 

from the NYPD through the FOIL throughout his time in law school, and after, in both 

his work as a journalist and in his legal work. 

32. In the future, Mr. Stephan intends to make other FOIL requests 

electronically. and wishes to receive such responses electronically. 

33. Mr. Stephan has attempted to submit FOIL requests to the NYPD 

electronically in the past by seeking info1mation on line about how to email such requests 

to the NYPD, but the only portion of the NYPD's website apparently dealing with FOIL 

requests directs requesters to submit hard copy FOIL requests (see 

http :/!www.nyc.gov/html/n ypcl/btn11/legal_mattcrsidclm _doc _producti on~fQ i.L shtn1l, last 

accessed August 10, 2016). 

34. Not being able to submit and receive responses to FOIL requests 

electronically from the NYPD has and will continue to greatly increase the time, effort, 

and expense involved for Petitioner in accessing NYPD records through the FOIL. 

35. For example, the NYPD has initially failed to respond to FOIL requests 

and appeals within the time periods required by the FOIL and/or denied FOIL requests 

Petitioner has made almost every time he has made such a request. 

36. The NYPD's routine failures to respond to FOIL request and appeals 

within the required time periods have required Mr. Stephan to spend significant amount 

of time, money, and energy printing and re-printing FOIL requests, responses, appeals, 

and related documents, and ultimately at least delaying responses. 
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37. In some cases, Mr. Stephan has been forced to print and assemble 

numerous copies of each request, denial, appeal, and related correspondence several 

times over related to each request. 

38. Mr. Stephan knows that being able to make and receive FOIL responses 

electronically will save him time, money, and energy, and will ultimately increase the 

open, public access to the NYPD's records that the FOJL presumptively requires. 

39. And in this case, as seen below, although Respondents were able to 

receive the Request and some of the administrative appeals electronically in the first 

instance (as counsel emailed then directly to the Records Access Officer and Records 

Access Appeals Officer, respectively), Respondents simply refused to respond to the 

electronic versions of those documents, instead requiring Petitioner to make hundreds of 

pages of hard copies, spend money on postage, and spend time and energy copying, 

mailing, and hand delivering documents related to the Request. 

JlACKGROUND ON LRA,DS 

40. LRADs like those used by the NYPD were first developed as a sound 

weapon designed for military applications in the wake of the 2000 attack on the USS 

Cole in Yemen. 

41. An LRAD is more a sound weapon than a traditionai loudspeaker or 

megaphone. A traditional loudspeaker or megaphone, including the familiar police 

megaphone typically used by the NYPD in connection with crowd control, amplifies 

sound by use of a diaphragm. In contrast, the LRAD technology uses piezoelectric 

transducers to concentrate - and direct - acoustic energy. 

42. According to a Product Guide provided by the self-described "global 

leader in long range acoustic hailing devices," LRAD Corporation, "the Long Range 

8 



Acoustic Device® (LRAD) produces a concentrated 30 [degree] beam of sound to 

broadcast highly intelligible voice messages (live or pre-recorded) and powerful alarm 

tones over large distances." 

43. According to an Amneszv lnternational report issued in 2014: 

LRADs emit high volume sounds at various frequencies, with some ability 
to target the sound to particular areas. Used at close range, loud volume 
and/or excessive lengths of time, LRADs can pose serious health risks 
which range from temporary pain, loss of balance and eardrum rupture, to 
permanent hearing damage. LRADs also target people relatively 
indiscriminately, and can have markedly different effects on different 
individuals and in different environments.4 

44. According to the NYPD's DCU: 

Although it can be thought of as a 'loudspeaker', [the LRAD] actually 
works differently and may also be used as an 'area denial' device for 
crowd control management purposes .... In addition to having 
"loudspeaker" capabilities, the device can also be used, in a special mode, 
to propel piercing sound at higher levels (as measured in decibels) than are 
considered safe to human ears. In this dangerous range (above 120 
decibels), the device can cause damage to someone's hearing and may be 
painful. It is this technology that device was designed for a USS Cole 
attack-type scenario. If mounted aboard a Navy ship, the device's 
loudspeaker could be used to "warn off' boats that come too close. If 
those warnings are ignored, the device could be used to send out sound at 
a dangerously high level causing attackers to turn away, or at least, to 
cause pain/hearing damage to try to repel the attack. 5 

45. According to one of the manufacturer's statements in marketing the 

.LRAD as a crowd control device to law enforcement: 

When LRAD's deterrent tone is used at close range, protesters sense 
audible discomfort, cover their cars and mow away. Just the act of 
covering ears with hands reduces the sound pressure level (SPL) by 
approximately 25dB and could prevent protestors from throwing 
projectiles. LRAD can be quickly modulated in response to protesters 

"On the Streets of America: Human Rights Abuses in Ferguson," AMNESTY INTER NA T!ONAL 

REPORT, Octo bcr 2 4, 2 0 14, ava i I ab I e at '-'-'--'J"''-'··"'-'·'-'-'·"~"'-'L'-"·''-'-'-"""'""·'·"-'-'~'-··'-~'-"""'''·"·''·'-'·'"''-'''-"-"··'"'-'··"-"'···~-'-'·"-"'''·'~'-· 

accessed March 2, 2016). 
5 See January 2010 NYPD Special Operations Division Disorder Control Unit "Briefing on the 
LRAD (Long Range Acoustical Device)" ("DCU LRAD Briefing''). released as part of the final 
determination of the NYCLU FOIL. at p. 2. 
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actions by controlling the audio output through a prominently positioned 
volume control knob. Law enforcement agencies with concerns about the 
deterrent tone and [sic] can easily disable this option."6 

46. "The level of sound produced by these devices exceeds both the threshold 

for human discomfort (between 85 and 95 dB) and the normal human pain threshold 

(between 120 and 140 dB)."7 

47. According to the National Institute on Deafness and Other 

Communication Disorders, "any sound over 90 dB can damage a person's hearing. So the 

LRA D can threaten the hearing of anyone in its path, regardless of whether there is any 

wrongdoing, even when used only for communication."8 

48. Against that backdrop, 

The possible health risks are magnified due to the fact that the LRAD is a 
large-scale device, targeting a large population rather than specific 
individuals. Pain tolerance varies among the population, and certain 
groups - including children - are more vulnerable to hearing Joss. 
Moreover, individuals within large crowds may be unable to move out of 
the LRAD's range due to physical disability or the sheer volume of people 
in a given area. The indiscriminate natmc of this device does not allow the 
police to accornmodate and respond to individuals' differing reactions, 
increasing the possibility that at-risk populations will be hurt. 9 

49. In March of 2016, Physicians for Human Rights ("PHR") and the 

International Network of Civil Liberties Organizations ("IN CLO") published "Lethal in 

Disguise: The Health Consequences of Crowd-Control Weapons"10
, including a chapter 

on '·acoustic weapons" focusing on LRADs, at pp. 71-77. 

"Law Enforcement Solutions: Saving Lives Through Clear Communication," LRAD 
CORPORATION (Jan. 8, 2014 ). 
1 

Letter of Canadian Civil Liberties Association to Chief of Police William Blair, dated June I, 
20 I 0 ("CCLA Letter"), at p. 3. 
~ Tracy V. Wilson, "How LRAD Works;' (citing 

'· '·",'·' ,, ··'·'··"· '·'··'·'·''·"·'·'·''····"·'·''to''··'·' .,.·'·'".._, ...... ,.'.'·'''·'···''·'-"· . .i '""''°''·'···'· ''•'··'·''·'··'"~1 ..... " ( c i tee! in DC U L RA D Bric fi n g) (I as t visit cd 
March 2, 2016)). 
'
1 CCLA Letter at p. 3. 
10 ''Lethal in Disguise: The Health Consequences of Crowd-Control Weapons," PHYSICIANS FOR 

HUMAN RIGHTS AND THE INTERNATIONAL NETWORK OF CIVfL LIBERTIES ORGANIZA T!ONS REPORT' March 

10 



50. Two of the four documented uses of LRADs discussed in the PHR/INCLO 

Report were by the NYPD, and the last uses of LRA.D force discussed arc the December 

5, 2014 LRAD uses that injured Petitioner. See PHR/INCLO Report at p. 74. 

51. Related to LRAD Health Effects, the PHR/INCLO Report finds: 

Sound cannons are used to emit painful, loud sounds that have the 
potential to cause significant hann to the eardrums and delicate organs of 
the cars and/or cause hearing loss. Use of eaivlugs or finnly blocking the 
ears with hands can decrease the sound by 20 30 dB, but this may not be 
enough to avoid significant injury. Manufacturer guidelines indicate that 
sound cannons should only be used from at least a 10 - 20 metre distance. 
Significantly. there is a risk of injury to law enforcement officers. 
particularly those operating the device, who arc advised to wear ear 
protection. In addition to auditory effects, acoustic weapons may also 
injure internal membranes (infrasonic devices). 

There is little medical literature on the effects of acoustic weapons on 
people. Some literature notes that acoustic \Veapons were first developed 
by the military and any early evaluations of their health effects are biased 
and, in some cases, have unclear findmgs. The weapons can be 
indiscriminate, causing harn1 or pain to protesters, bystanders, and law 
enforcement, despite the nanow beam in which sound is concentrated. The 
sound is designed to be controlled by police officers, \vho can alter the 
frequency, level, quality, and length of the alarm. Abuse or lack of 
operator knowledge about the health effects can easily lead to incorrect 
use of the weapon and exacerbate injuries. Serious questions remain about 
the safety and efficacy of acoustic weapons in crowd-control contexts. 

Id. at p. 76. 

rHE NYPD AND LRADS 

52. Upon information and belief: the NYPD purchased its first LRADs, two 

LRAD Model 3300 devices, in 2004, in advance of the Republican National Convention 

("RNC") in New York City in August of2004. 

2 0 I 6, ava i I a hi c at h_u 1?:\:]y{\l,!}:'I: a c !_1,u~:&:I.<:'ll.QitLl~_t_l1~1J.:f!i:'illll ~~-Ji.:ilJ.th:<::s~~_c_i,llJS'JJS§_:f [9_':\:c1:_c_9_mr2J.:~~l~!2.Qll~ 
("PHR/INCL Report") (last accessed July 29, 2016). 
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53. Upon inforn1ation and belief, those LRADs were "among the first devices 

sold to Jaw enforcement." 11 

54. Then-NYPD spokesman Paul Browne cited two possible uses for LRADs 

to the Associated Press ("AP") in 2004: "directing crowds to safety following a teITorist 

attack or other calamity, and reminding protesters where they're allmved to march and 

rally."12 

55. According to the Associated Press, the NYPD "insist[ed that] the [warning 

tone] fontme [would not] be used at the convention" and then-DCU Commander Thomas 

Graham guaranteed the public that the LRAD was "only to communicate in large 

crowds. 13 

56. According to the NYPD itself, the NYPD only used the LRAD in 

connection with the 2004 RNC "sporadically ... as loudspeakers." Also according to the 

NYPD, "[b]oth devices were used sporadically in Manhattan at protests outside of the 

convention site (Madison Square Garden), inchiding these in the Union Square area ... 

as a loudspeaker to make announcements to the crowd of protesters, with mixed 

results."1
-1 

57. Counsel for Petitioner are only avvare of a few incidents in which the 

NYPD deployed LRADs between 2011 and November of 2014. 

58. Upon infomrntion and belief, LRADs were first deployed regularly by the 

NYPD in connection with the protests against police brutality that had begun just days 

before in the aftermath of the November 24, 2014 announcement that the Ferguson, 

Missouri grand jury considering charges against Dan-en Wilson, the law enforcement 

II DCU LRAD Briefing at p. 8. 
! 2 Tom Hays, "Authorities to Turn up the Volume for GOP Convention: A 150-decibel Megaphone," 
ASSOCIATED PRESS (Aug. 19, 2004). 
1.1 id. 

DCU LRAD Briefing at p. 2. 
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officer who shot and killed Mike Brown, had voted no true bill, and which resurged in the 

wake of the Staten Island grand jury's failure to indict NYPD Officer Daniel Pantaleo on 

December 3, 2014. · 

59. Since some time after around December of 2014, the NYPD has been 

deploying LRADs routinely and publicly at demonstrations. For example, NYPD officers 

assigned to the Department's "Strategic Response Group" - a division of the NYPD 

created by Defendants Bratton and City in 2015 that has replaced the DCU and been a 

constant presence at protests since 2015 - frequently brandish and/or have used LRADs 

at Black Lives Matter and other protests against police brutality. 

THE UNDERLYING FOIL REQUEST 

60. Upon infom1ation and belief, the YNPD has "reasonable means available" 

to accept and respond to FOIL requests electronically. 

61. Although the requirements under FOIL§ 89(3)(b) that agencies like the 

NYPD that have ''reasonable means available" to do so must accept and respond to FOIL 

requests by email have been in place since 2006, as a matter of policy and practice, the 

NYPD refuses to accept or respond to FOIL requests by email. 

62. And although under FOIL § 87(5)(a), agencies are required to provide 

records in an electronic medium upon request, if the agency can reasonably make or have 

such a copy made, as a matter of practice, the NYPD routinely refuses to respond to 

FOIL requests electronically by providing electronic versions of responsive documents. 

63. The NYPD refused to respond to the e-mail Request electronically or to 

provide records on an electronic medium, electronically in this case. 
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64. On December 12, 2014, through counsel, Petitioner made an email request 

pursuant to the FOIL, its implementing regulations, and the Uniforn1 FOIL Rules (the 

"Request"), seeking production of the following records: 

... all records in the NYPD's possession regarding the deployment, use, 
management and operation of Long Range Acoustical Devices (LRADs). 
For purposes of this request, an LRAD is any device that uses sound 
\vaves, sound pressure, generated noise, or focused sound as a means of 
crowd control or as a means of communicating official instructions during 
demonstrations, rallies, protests or similar events .... [including] 

a. Copies ofrecorded police communications from December 4 
and December 5. 2014 reflecting NYPD responses to protest 
activities (including, but not limited to, copies of NYPD 
Citywide One or other radio channels used in connection with 
policing protests or other incidents on those dates). 

b. All records that indicate the dates and times at which the 
NYPD has stationed, positioned, and/or operated one or more 
LRADs between September 1, 2011 and December 21, 2014 15

, 

including records that explain how and why such devices were 
utilized. 

c. Records, including memoranda, emails and other 
con-espondencc, both internal to the NYPD and external (e.g., 
with other police departments, state police and/or security 
agencies, federal police and/or security agencies) pertaining to 
the use of LRADs. 

d. All records describing any LRADs in the NYPD's possession, 
including manufacturer's instructions or manuals; records 
identifying the manufacturer, trade name, make and/or model 
number, identifying characteristics, and physical dimensions; 
and acoustic specifications, including decibel levels (dBA) 
across the full range of frequencies (Hz) and over a range of 
distances. 

c. All records, including training materials, directives, policies, 
manuals, and/or memoranda, created or adopted by the NYPD 
pc11aining to the operation of LRADs, including any 
descriptions of who is qualified to operate LRADS, the 
circumstances under which LRADs are to be operated, and the 

Although the Request included a typographical error limiting (b) to December 21, 2011, Petitioner 
subsequently clarified that they were seeking such records through December 21, 2014. 
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chain of command through which authority to station, position 
and operate LRADs is granted. 

f. All records reflecting instances in which LRADs have been 
deployed (whether or not they were used). 

g. All records reflecting instances in which LRADs were used, 
including, but not limited to, any unusual occurrence reports or 
after-action reports reflecting the date, time, location, and any 
other facts or circumstances surrounding an LRAD use. 

h. All records regarding LRAD testing. 

1. All records, including training materials, directives, policies, 
manuals, and/or memoranda, created or adopted by the NYPD 
pertaining to the use of force, force escalation, and use of force 
reporting requirements and practices, including any such 
records regarding LRAD uses as uses of force. 

J. All records, including training materials, directives, policies, 
manuals, and/or memoranda, created or adopted by the NYPD 
pertaining to crowd control in connection with First 
Amendment assemblies, special events, or other. similar 
mcidents, including, but not limited to. any such documents 
reflecting the circumstances under \vhich a perceived group 
may be treated as a group for crO\vd control or mass anest 
purposes. 

k. Any and all documents or memoranda, including requests for 
detail, requesting the deployment of an LRAD. 

65. A trne copy of the Request is attached as Exhibit E. 

66. Section ( d) of the Request seeks records substantially similar to the 

records sought in Item #1 in the NYCLU FOIL. 

67. Section (e) of the Request seeks records substantially similar to the 

records sought in Item #2 in the NYCLU FOLL. 

68. Section ( c) of the Request seeks records substantially similar to the 

records sought in ltem #4 in the NYCLU FOIL. 

69. Sections(±), (g), and (k) of the Request seek records substantially similar 

to the records sought in Item #3 of the NYCLU FOIL. 
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70. Therefore, all told, Sections (c) through (g) and (k) of the Request sought 

the same documents as the NYCLU FOIL sought, the difference being that the Request 

sought responsive reeords created after the date of the NYCLU FOIL. Presumably, all 

Respondents would have needed to do to respond to Sections (c) through (g) and (k) of 

the Request was to search the same locations they searched in responding to the NYC LU 

FO lL for similar categories of responsive records. 

71. The Request was delivered by hand as well as by email to the NYPD's 

Records Access Officer ("RAO") c/o RICHARD.MANTELLINO@NYPD.ORG. 

72. In addition to describing the documents related to LRADs sought with 

reasonable pa1iicularity, the Request states: "[p]Jease respond to this request by e-mail in 

the first instance" and "[p ]lease provide electronic versions of responsive 

documents/records where possible." 

73. Within moments of sending the Request by emaiL counsel received the 

following response by e-mail: "Please be advised that this email cannot accept FOIL 

requests and/or respond to inquiries or matters related to such. If you have a 

question regarding any NYPD FOIL related issue, please call (646) 610-6445. If you 

wish to make a FOIL request, please submit your request in writing to ... " and providing 

the NYPD's FOIL mailing address. A true copy of that form email response is attached as 

Exhibit F. 

74. During around the week of December 15, 2014, Lt. Mantellino sent a 

letter dated December 15, 2014, to "Mr. Gordon Oliver" regarding FOIL Req. # 2014-

PL-10945. A true copy of that letter (the "Gordon Letter") is attached as Exhibit G. 

75. The Gordon Letter acknowledges receipt of the Request on December 15, 

2014, states that its processing had been assigned to "Police Officer Halk" and that: 
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Before a determination can be rendered, further review is 
necessary to assess the potential applicability of exemptions set 
forth in FOIL, and whether the records can be located. I estimate 
that this review will be completed, and a determination issued, 
within twenty business days of this letter. 

This is not a denial of the records you requested. Should your 
request be denied in whole or in part, you will then be advised in 
writing of the reason for any denial, and the name and address of 
the Records Access Appeals Officer. 

76. Also during around or after the \veek of December 15, 2014, Lt. 

Mantelli no sent a letter with almost identical wording dated December 19, 2014 

addressed to me regarding FOIL Req. # 2014-PL-10989, a copy of which is attached as 

Exhibit H. 

77. Twenty business days had come and gone as of around January l 2, 2015. 

78. As of l\1arch 2, 2015, Respondents had not responded further m the FOIL. 

79. On March 2, 2015, Petitioners made the "First Administrative Appeal", a 

true copy of which (without its attachments, which are omitted as duplicative of other 

documents that are already attached as exhibits) is attached as Exhibit I. 

80. The First Administrative Appeal sought Respondents' final determination 

on the following grounds: 

a. The RAO failed to assist Petitioners ''to identify the records 
sought" or otherwise 

b. The RAO did not conduct the required diligent search for 
responsive records 

c. The NYPD constructively denied the request 

d. The denial of access violated the provisions of the FOIL and 
implementing regulations guaranteeing access or an 
appropriate, appealable, written denial stating the reasons for 
withholding access, along with meaningful notice of appellate 
rights, provided in a timely fashion 

17 



e. The lack of appropriate, appealable, written denial stating the 
reasons for withholding access, along with meaningful notice 
of appellate rights, has frustrated Petitioners' appellate rights, 
as well as their rights to seek meaningful judicial review 

f. The NYPD's refusals to accept and respond to the Request by 
electronic means violates§§ 89(3)(b) and 87(5)(a) of the FOIL. 

81. The First Administrative Appeal also made clear Petitioners' position that 

the NYPD's violations of the FOIL and its implementing regulations, 
including its constructive denial of the Request and other failures to grant 
access or to deny access in a writing with meaningful notice of appellate 
rights, along with its refusals to accept and respond to the Request 
electronically, have violated and continued to violate [Petitioners'] rights 
to access the infom1ation and/or their related rights .... including their 
rights under the First Amendment to the United States Constitution as well 
as Article I §§ 8 and 9 of the New York State Constitution. 

82. More than ten business days passed and there was no response to the First 

Administrative Appeal. 

83. In a letter dated April 27, 2015 from Lt Mantellino (the "4/27 Mantellino 

Letter"), a true copy of which is attached as Exhibit J, Respondents stated that 

Respondents would require additional time to respond to the Request because responsive 

records \Vere "located in several locations and ... difficult to search or locate" that 

"numerous records must be reviewed in order to detennine whether disclosure is 

required" and "records [had] not yet been received from other NYPD units" and 

estimating based on those factors that "the processing of [the Request would] be 

completed by June 22, 2015". 

84. In a letter dated May 18, 2015 from Respondents' Records Access appeals 

Officer ("RAAO"), a trne copy of which is attached as Exhibit K, the RAAO determined 

that, "[i]nasmuch as [the] FOIL was not denied, the appeal lacks the predicate denial of 

access and is, therefore, premature", and remanded the matter to the RAO, noting the 

estimated June 22, 2015 completion date. 
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85. As the basis for the detennination that the FOIL was not denied, the 

RAAO cited the following factors: 

a. Respondents responded in the first instance on December 15, 
2014, acknowledging receipt of the Request and advising that a 
determination would be made within twenty business days; 

b. The RAO complied with FOIL § 89(3) in that he timely 
acknowledged receipt of the Request, provided an approximate 
date when the FOIL would be determined, and "commenced a 
search for the records"; and 

c. The estimated date was reasonable given the nature of the 
request. the time required to search for and review responsive 
records, and to review related legal issues, as well as the large 
volume of FOIL requests the NYPD handles, and the 
availability of staff to process them. 

86. The May 18, 2015 RAAO letter made no reference to Petitioners' 

complaints related to Respondents' refusals to accept and respond to the Request by 

electronic means. 

87. The June 22, 2015 revised estimated response date came and went. 

88. On August 12, 2015, counsel for Petitioners called the Depai1ment to 

complain about the lack of response. 

89. In an August 17, 2015 letter, Respondents provided a second revised 

estimated response date of September 11, 2015, citing the need to review "numerous 

records ... in order to determine whether disclosure is required." A true copy of that letter 

is attached as Exhibit L. 

90. September 11, 2015 came and went without communication from 

Respondents. 

91. On October 14, 2015, Petitioners made the "Second Administrative 

Appeal", a true copy of which (without its attachments, which are omitted as duplicative 

of other documents that are already attached as exhibits) is attached as Exhibit M. 
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92. The Second Administrative Appeal again challenged the NYPD's 

constructive denials of the Request, as well as the NYPD's failure to comply with the 

FOlL's requirements to receive and respond to FOIL requests electronically, for all of the 

reasons set forth in the First Administrative Appeal, which it incorporated by reference. 

9
·~ 
.) . On March 3, 2015, counsel for Petitioners made a written request for an 

advisory opinion to the New York State Committee on Open Government ("COOG") in 

connection with Point 2 of the First Administrative Appeal, specifically whether FOIL§ 

89( 3 ){b) requires the NYPD to accept and respond to FOIL requests by electronic means. 

A true copy of that letter-request (without its attachment, which is omitted as duplicative 

of another document that is already included as an exhibit) is attached as Exhibit N. 

94. In response, the COOG provided the January 21, 20 l 0 COOG Advisory 

Opinion FO!L-A0-107965 (opining "that if an agency ... has the ability to receive and 

respond to requests via email, it is required to do so"). A tme copy of the January 21, 

20 l 0 COOG Advisory Opinion FOlL-A0-107965 is attached as Exhibit 0. 

95. The Second Administrative Appeal attached copies of Exhibits N and 0. 

96. Section 89(1) of the FOIL authorizes the COOG to issue advisory 

opinions to agencies and individuals concerning the FOIL, which should be given 

deference by this Court unless the COOG's statutory interpretation is inational or 

unreasonable. 

97. The Second Administrative Appeal argued that the NYPD has "reasonable 

means available" to accept and respond to requests for records submitted in e-mail fonn 

such as the Request. 

98. The Second Administrative Appeal made clear Petitioners' position that 

the NYPD's violations of the FOIL and its implementing regulations, 
including its constructive denial of the Request and other failures to grant 

20 



access or to deny access in a writing with meaningful notice of appellate 
rights, along with its refusals to accept and respond to the Request 
electronically, have violated and continued to violate [Petitioners'] rights 
to access the information and/or their related rights .... including their 
rights under the First Amendment to the United States Constitution as well 
as Article I Section 8 of the New York State Constitution. 

99. In a letter dated October 28, 2015, a true copy of which is attached as 

Exhibit P, the RAAO responded to the October 14, 2015 Second Administrative Appeal, 

stating: "[A]n appeal detennination was issued on May 18, 2015, and that determination 

remains the response of the undersigned." The RAAO noted that the RAO would "issue a 

determination on or before November 13, 2015." 

100. November 13, 2015 came and went with no communication from 

Respondents. 

10 l. On December 1, 201 5, Petitioners made their "Third Administrative 

Appeal", a true copy of which (without its attachments, which are omitted as duplicative 

of other documents that arc already attached as exhibits) is attached as Exhibit Q. 

102. The Third Administrative Appeal again challenged the NYPD's 

constructive denials of the Request, as well as the NYPD's failure to comply with the 

FOIL 's requirements to receive and respond to FOIL requests electronically, for all of the 

reasons set fo11h in the previous administrative appeals, which it incorporated by 

reference. 

103. The Third Administrative Appeal made clear Petitioners' position that 

"the NYPD's violations of the FOIL and its implementing regulations, including its 

constructive denial of the Request and other failures to grant access or to deny access in a 

writing with meaningful notice of appellate rights, along with its refusals to accept and 

respond to the Request electronically, have violated and continued to violate my clients' 

rights to access the information and/or their related rights." 

21 



104. By letter dated December 3, 2015 (the "'Decision"), a true copy of which is 

attached as Exhibit R along with its attachments, the NYPD produced twenty-three pages 

of NYPD Patrol Guide provisions paitially responsive to pa1ts "i" and "j" of the Request 

and denied the remainder of the request, citing§ 87(2)(e)(iv) of the FOIL as the first 

basis for vvithholding responsive records because their disclosure "would reveal non

routine techniques and procedures" and § 87(2)(e)(i) as the second basis for withholding 

them because their disclosure would "'interfere with la\v enforcement investigations or 

judicial proceedings." 

I 05. Upon information and belief, the staff at One Police Plaza had access to 

both hard and electronic copies of the NYPD's Patrol Guide at all times relevant to the 

Request. Typically, the hard copy version of the Patrol Guide is searchable by Table of 

Contents and index, and the electronic versions can be searched by words (for example, 

"LRAD'' or ''use of force"). 

I 06. In their "Fomth Administrative Appeal" dated January 2. 2016, sent by 

email, by hand, and by mail to the RAAO, a true copy of which (without its attachments, 

which arc omitted as duplicative of other documents that are already attached as exhibits) 

is attached as Exhibit S, Petitioners appealed those determinations in the Decision, and 

renewed Petititioncr's appeals of the constructive denials and other violations of the 

FOIL, its implementing regulations, and local law complained of in the March 2, 2015 

First Administrative Appeal, October 24, 2015 Second Administrative Appeal, and 

December 1, 2015 Third Administrative Appeal, which it incorporated by reference, as 

well as Petitioner's appeals of the Department's refosals to comply with the requirements 

that the Department accept and respond to requests electronically, codified in FOIL §§ 

89(3)(b) and 87(5)(a). 
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107. In addition to the entire administrative record referred to thus far, the 

Fourth Administrative Appeal included full copies of the NYCLU Request, the NYPD 

response letter and attachments, the NYCLU administrative appeal letter, and the 

NYPD's final response to the NYCLU. 

I 08. The Fourth Administrative Appeal specifically challenged the decisions 

to withhold those records the Department found that were responsive to sections (a), (c) 

through (h). and (k) of the Request. 

109. The Fourth Administrative Appeal fmiher specifically challenged 

Respondents' invocations of FOIL§§ 87{2)(e)(iv) and 87(2)(e) of the FOIL as grounds 

for withholding such records. 

110. The Fourth Administrative Appeal pointed out that, although the Request 

specifically demands that the Department provide an appropriately detailed written denial 

so that judicial review can be meaningfuL the Decision is not particular enough in its 

descriptions of the documents located to do that. For example, although the Decision 

determines to withhold documents, it does not say how many. Nor does the Decision 

break down how many of the total number of documents found were responsive to each 

of sections (a), (c) through (h), and (k) of the Request - just that the Deparhnent is 

vvithholding whatever documents, aside from Patrol Guide provisions, it did find. 

111. The Fourth Administrative Appeal further complained that, because there 

is no reasonably pa1iicularized description of the documents, it is also impossible to 

determine which documents the Department withheld on the basis of FOIL§ 87(2)(e)(iv) 

and which documents the Department withheld on the basis of FOIL§ 87(2)(e). 

112. To illustrate why the decisions to withhold the documents sought in 

Sections (a), ( c) through (h), and (k) of the Request were in error by discussing a few 
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examples, the Fourth Administrative Appeal pointed out out that it is not even clear 

whether any of the recorded police communications sought in (a), documents reflecting 

training materials sought in (e), or documents related to LRAD deployment sought in (g), 

were located or are being withheld. 

113. The Fourth Administrative Appeal argued: 

With respect to (a), if no recorded police communications 'vvere found, that 
would beg questions to be determined in connection with this appeal about 
how such communications are stored and retrieved in the regular course of 
business and whether there was a diligent search for such 
communications. Upon information and belief, the Communications 
Division was in possession of the requested Citywide One or other similar 
recordings related to the December 4, 2015 and December 5, 2015 
incidents as of the date of the FOIL. If recorded police communications 
were found but are being withheld, it is not clear on what grounds. It is not 
clear how disclosure of recorded police communications related to 
purported criminal activities which occurs routinely in criminal 
prosecutions - could reveal "non-routine techniques and procedures.'' If 
the Department would claim the other exception, it is not clear whether the 
Department means that the disclosure would interfere with judicial or 
administrative proceedings, it is not clear which, and it is therefore not 
clear how. 

114. The Fourth Administrative Appeal also argued: 

With respect to (e), if no responsive training materials were found, that 
would beg questions to be determined in connection with this appeal about 
hO\v and where training materials are maintained in the regular course of 
business and whether there was a diligent search for such materials, 
including in the NYPD's Police Academy, any Training Division or 
similar aspect, the Disorder Control Unit, the Strategic Response Group or 
Strategic Response Command, the Office of Management, Assistance, and 
Planning, and any other, similar NYPD aspect involved in training related 
to uses of force, crowd control, policing demonstrations, and the like. If a 
diligent search was conducted including a search of those NYPD aspects, 
the Decision should so state. If responsive documents were uncovered but 
withheld, it is not clear why, and the Decision lacks information on this 
point such that a com1 can review the dctennination adequately. 

115. The Fourth Administrative Appeal further argued: 

With respect to (g), upon information and belief: unusual occurrence 
reports and after-action reports are stored and/or searchable in a small 
number of discrete locations (such as the Borough commands and/or 
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online). That fact about the manner in which responsive records arc 
regularly stored begs questions to be determined in connection with this 
appeal about whether there were diligent searches for responsive 
documents, including at the Borough command level. If responsive 
documents were uncovered but withheld, it is not clear why, and the 
Decision lacks inf01mation on this point such that a court can review the 
determination adequately. 

116. Citing to the NYCLU FOIL and the related record, the Fourth 

Administrative Appeal reminded Respondents that the Department initially withheld 

access to records similar to those sought in the Request in connection with a previous 

request in 2011 related to NYPD LRAD use, also invoking§§ 87(2)(e)(iv) and 87(2)(g) 

of the FOIL as justification. 

117. However, in that case, on appeal, the Department disclosed all of the 

records in its possession and did not withhold any on the basis of any purported privilege 

from disclosure. 

118. The Fourth Administrative Appeal again challenged the NYPD's 

constructive denials of the Request, as well as the NYPD's failure to comply with the 

FOIL 's requirements to receive and respond to FOIL requests electronically, for all of the 

reasons set forth in the previous administrative appeals, which it incorporated by 

reference. 

119. The Fourth Administrative Appeal reiterated Petitioners' position 
that "the NYPD's violations of the FOIL and its implementing regulations, 
including its constructive denial of the Request and other failures to grant 
access or to deny access in a writing with meaningful notice of appellate 
rights, along with its refusals to accept and respond to the Request 
electronically, have violated and continued to violate [Petitioners'] rights 
to access the infonnation and/or their related rights .... including their 
rights under the First Amendment to the United States Constitution as well 
as A11icle [ § 8 of the New York State Constitution. 

120. The Fourth Administrative Appeal specifically stated: "Please be advised 

that, unless the Department makes a written determination to comply with FOIL §§ 
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89(3)(b) and 87(5)(a) moving forward, [Petitioners] intend to seek a declaratory judgment 

and a related injunction directing the Depaiiment to do so with respect to FOIL requests 

received in the future." 

121. In a letter-determination dated January 11, 2016, a true copy of which is 

attached as Exhibit T, the RAAO granted the Fourth Administrative Appeal to the extent 

that the RAAO directed that a further search be conducted and that a further response 

would be made by February 27, 2016. 

122. February 27, 2016 came and went without any response from 

Respondents. 

123. By letter dated March 11, 2016, a true copy of which is attached as Exhibit 

U, Petitioners made their "Fifth Administrative Appeal." 

124. The Fifth Administrative Appeal was submitted by e-mail, by hand. and 

by mail. 

125. The Fifth Administrative Appeal made arguments nearly identical to those 

in the Fomih Administrative Appeal and previous administrative appeals, which it 

incorporated by reference. 

1-26. As of April 5, 2016, more than ten business days had passed since March 

11, 2016. 

127. In a letter dated April 13, 2016, (the "Final Determination"), a true copy of 

which (without its attachments, which are omitted as duplicative of other documents that 

are already attached as exhibits) is attached as Exhibit V, the RAAO made a final 

determination of the FOIL. 

128. Aside from merely reproducing to Petitioner the documents that Petitioner 

had received as a result of the 2011 FOIL, which Petitioner had provided to Respondents 
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as part of the Fourth Administrative Appeal, the Final Detennination upheld the Decision 

\Vithholding some unspecified number and type of records, claiming exemptions under 

FOIL§§ 87(2)(e)(i) and 87(2)(e)(i). 

CAUSES OF ACTION 

129. The A11icle 78 prong of this proceeding is the proper means to review 

Respondents' violations of the FOIL, its implementing regulations, and the Uniform 

FOIL Rules, as well as Petitioners' requests for relief in the form of an order requiring 

Respondents to accept and respond to FOIL requests by e-mail and by producing 

documents in electronic format in compliance with§§ 89(3)(b) and 87(5)(a) of the FOIL. 

130. CPLR § 3001 provides for the declaratory relief requested herein. 

131 . In handling the Request, Respondents failed to comply with the 

requirements in FOIL§ 89(3)(b) that "All entities shall, provided such entity has 

reasonable means available, accept requests for records submitted in the fon11 of 

electronic mail and shall respond to such requests by electronic mail." 

132. Upon information and belief, Respondents have "reasonable means 

available" to receive and respond to e-mail FOIL requests electronically. 

133. Respondents refused to respond to the e-mail Request electronically or to 

provide electronic records electronically in this case. 

134. Respondents have reasonable means available to receive and respond to 

FOIL requests electronically. 

135. Respondents have a policy ofrefusing to accept and respond to e-mail 

FOIL requests electronically. 

136. Respondents' refusals to accept and respond to e-mail FOIL requests 

electronically violates Respondents' clear duties to do so. 
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137. The Request reasonably described the requested records related to NYPD 

LRAD use and related policies and procedures. 

138. Petitioner had the clear right under the FOIL, its implementing 

regulations, and the Unifom1 FOIL Rules to the records sought. See, e.g., FOIL§ 87(2) 

("Each agency shall, in accordance with its published rules, make available for public 

inspection and copying all records, ... ");FOIL § 84 (Legislative declaration16
); 21 

NYCRR 1401. l (Purpose and Scope); 21NYCRR1401.5 (Responses to requests for 

records); 43 RCNY § 1-01 (Scope) (including § 1-01 (b) ("Agency personnel shall furnish 

to the public the information and records required to be made available by the [FOIL], as 

\Veil as records otherwise available by law. Any conflicts among laws governing public 

access to records shall be construed in favor of the widest possible availability of public 

records"). 

The Legislative declaration states. in full: 

The legislature hereby finds that a free society is maintained when government is 

responsive and responsible to the public. and when the public is aware of governmental 

actions. The more open a government is with its citizenry, the greater the understanding 

and participation of the public in government. 

As state and local government services increase and public problems become more 

sophisticated and complex and therefore harder to solve. and with the resultant increase 

in revenues and expenditures, it is incumbent upon the state and its localities to extend 

public accountability wherever and whenever feasible. 

The people's right to know the process of governmental decision-making and to review 

the documents and statistics leading to deten11inations is basic to our society. Access to 

such infonnation should not be thwarted by shrouding it with the cloak of secrecy or 

confidentiality. 

The legislature therefore declares that government is the public's business and that the 

public. individually and collectively and represented by a free press, should have access 

to the records of government in accordance with the provisions of this article. 

28 



139. Respondents failed in their obligations to respond timely or adequately to 

the Request. 

140. Respondents failed in their obligations to conduct a meaningful search for 

the requested records. 

J 41. Respondents have not produced the records sought and have failed to 

justify that failure. 

142. The NYPD's constructive denials of the Request and determinations to 

withhold the records sought were arbitrary, capricious, abuses of discretion, contrary to 

law, and constituted unreasonable denials of the Request. 

143. In handling the Request, Respondents failed to comply with the 

requirements under 21 NYC RR § 1401.2 (b )(2) to "[a ]ssist persons seeking records to 

identify the records sought, if necessary, and when appropriate, to indicate the manner in 

which the records are filed, retrieved or generated to assist persons in reasonably 

describing the records." 

144. In handling the Request, Respondents failed to comply with the 

requirements under 43 RCNY § l-05(c)(3) that 

''If a request does not adequately describe the records sought, the records 
access officer shall notify the requesting party in writing this his request 
has been denied, stating the reasons why the request does not meet the 
requirements of this section and extending to the requesting party an 
opportunity to confer with the records access office in order to attempt to 
reformulate the request in a manner that will enable the agency to identify 
the records sought." 

145. In handling the Request, Respondents failed to comply with the 

requirements under 43 RCNY § l-03(b) that"( e Jach agency's records access officer shall 

·'assist members of the public in identifying the requested records."' 
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146. ln handling the Request, Respondents failed to comply with the 

requirements under 43 RCNY § 1-05(c)(4) that 

If a requested record does not exist, has been destroyed or otherwise 
disposed of, or is in the possession, custody or control of another agency, 
the records access officer shall so notify the requesting party in writing. 

14 7. In handling the request, Respondents failed to comply with the 

requirements under 21 NYCRR § 1401.2(b)(7) that, "Upon failure to locate records, [the 

agency must] certify that: (i) the agency is not the custodian for such records; or (ii) the 

records of which the agency is a custodian cannot be found after diligent search." 

148. ln handling the Request Respondents violated the requirements in FOIL§ 

89(3)(a) that "[e]ach entity ... shall ... furnish a written acknowledgment of the receipt 

of such request and a statement of the approximate date, which shall be reasonable under 

the circumstances of the request, \Vhen such request will be granted or denied ... "; and the 

requirements in 21 NYCRR § 140l .5(c)(3) (requiring that approximate date when the 

request will be granted or denied in whole or in part be "reasonable under the 

circumstances of the request") because, although the initial acknowledgement of receipt 

\Vas arguably timely, the estimated dates provided by Respondents within which they 

anticipated a final response to the Request were unreasonable under the circumstances. 

149. For example, the December 19, 2014 estimate that Respondents would 

have a final response within twenty business days; the first revised estimated response 

date of June 22, 2015 given on April 27, 2015; the second revised response date of 

September 11, 2015 given on August 17, 2015; the third revised response date of 

November 13, 2015, given on October 28, 2015; and the Febrnary 27, 2016 date given in 

the November 11, 2016 response to the Fom1h Administrative Appeal, were all dates that 

were unreasonable under the circumstances. 
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150. Notably, Respondents did not adhere to any of their estimated response 

dates, or follow up with Petitioner when any of them came and went. 

151. Instead, Respondents forced Petitioner to follow up in each instance, 

including by filing five total administrative appeals. 

152. Petitioner disputes that Respondents timely commenced or conducted 

diligent searches for records responsive to the Request and contests the reasons offered 

by Respondents for their purp01ied need to revise each estimated response date. 

153. To give a few examples of representations by Respondents that Petitioner 

contests: In the April 27, 2015 letter, Respondents claimed that records were "located in 

several locations and ... difficult to search or locate", that "numerous records muse be 

reviewed in order to detennine whether disclosure is required" and "records [had] not yet 

been received from other NYPD units." See Exhibit J .. ln their May 18, 2015 letter, 

Respondents claimed that they had "commenced a search of records" in around 

December of 2014. See Exhibit K .. In their August 17, 2015 letter, Respondents cited to 

review ''numerous records ... in order to detennine whether disclosure [was] required." 

See Exhibit L. 

154. Yet in the December 3, 2015 Decision, see Exhibit R, Respondents onzv 

produced four NYPD Patrol Guide provisions, providing a blanket refusal to disclose 

some unspecified other records on the grounds that their disclosure would "interfere with 

la\v enforcement investigations or judicial proceedings" within the meaning of FOIL § 

87(2)(e)(i) (although there were no law enforcement investigations or ongoing judicial 

proceedings of which counsel is aware to be interfered with at that time) and because 

their disclosure would "reveal non-routine techniques and procedures" within the 

meaning of FOIL§ 87(2)(e)(iv). 
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155. Aside from being improper as blanket denials Jacking appropriate 

justifications, the invocations of those exceptions were improper for other reasons. For 

example, Respondents invoked the FOIL § 87(2)( e)(iv) exemption in their initial 

response to the 2011 NYCLU FOIL, but reversed that position in detem1ining the 

administrative appeal in that matter, disclosing what they represented were all responsive 

records to the 2011 NYCLU FOIL. 

156. Against the backdrop of Respondents' giving, and failing to meet, wildly 

unreasonable estimated dates by which they would provide a final response to the 

Request, each of Petitioner's administrative appeals were timely under FOIL§ 89(4)(a) 

because each was made within thirty days of each constructive or other denial 

complained of. 

157. Respondents' failures to respond in a timely and fulsome manner to 

Petitioner's administrative appeals violated the requirements in FOIL§ 89(3)(a) that 

Respondents "shall within ten business days of the receipt of such appeal fully explain in 

writing to the person requesting the record the reasons for further denial, or provide 

access to the records sought" as well as the con-esponding provisions in 21 NYCRR § 

1401.7 and 43 RCNY § l-06(d). 

158. And finally, Respondents' Final Determination was improper and violates 

the FOIL, its implementing regulations, and the Unifo1m FOIL Rules for at least the 

following reasons: 

a. The Final Detem1ination is an improper blanket denial 

b. The Final Determination does not describe the records withheld 

c. The Final Detennination improperly invokes FOIL§ 87(2)(e)(iv) 
without providing the required pa1iicularizcd justifications 
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d. The Final Determination improperly invokes FOIL§ 87(2)(e)(i) 
without providing the required particularized justifications 

159. FOIL§ 87(2)(e)(iv) provides for withholding of records '"compiled for law 

enforcement purposes and which, if disclosed, would ... iv. reveal criminal investigative 

techniques or procedures, except routine techniques and procedures". 

160. However, the requested records do not seek records regarding 

"'investigative techniques or procedures" at all, let alone criminal investigative techniques 

or procedures. And even assuming, arguendo, that the requested records might 

potentially disclose police techniques and procedures, any such techniques and 

procedures are unquestionably routine. 

161. FOIL§ 87(2)(e)(i) provides for withholding of records "compiled for law 

enforcement purposes and which, if disclosed, would ... i. interfere with law enforcement 

investigations or judicial proceedings." 

162. Upon information and belief disclosure of the requested records would 

not tend to ·'interfere with law enforcement investigations." 

163. For example, LRADs are loudspeakers/sound cannons, not "investigative" 

tools. 

164. When Respondents initially invoked this exemption in December 3, 2015, 

and indeed until March of 2016, there was no litigation pending to be potentially 

interfered with. 

165. And although there is now federal litigation pending, there is no reason to 

believe that disclosure of the records sought will interfere with that litigation in any way. 

166. For example. Plaintiffs in that case have recently filed a First Amended 

Complaint, and understand based on opposing counsel's representations that Defendants 

will be making a motion to dismiss pursuam to Fed.R.Civ.P. 12. 
,.,,., 
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167. Such a motion is based on the four corners of the operative pleading and in 

some few cases documents relied on in drafting the pleading. 

l 68. The disclosure of the responsive records while any such motion is being 

briefed and decided - a process that will likely take months - will not "interfere with" 

that process. 

169. This action is timely commenced within the applicable statute(s) of 

limitations. 

170. No prior application has been made for the reliefrequested herein. 

CONCLUSION 

WHEREFORE, Petitioner respectfully requests that this Court grant a final 

judgment and order pursuant to CPLR Article 78 and CPLR § 300 l containing the 

following relief: 

(a) Pursuant to CPLR 7806, annulling Respondents' Fina! 
Dete1111ination and ordering Respondents to comply with their 
duties under the FOIL, implementing regufations, and related rules, 
by conducting a meaningful search for the records sought in the 
Request and granting Petitioner access to non-exempt responsive 
documents, or appropriate certifications as to the disposition of the 
requested records or Respondents' inability to locate them, along 
with the required appropriately particularized written explanations 
justifying any documents or infonnation redacted or withheld, 
within a prompt date certain; 

(b) Pursuant to CPLR 7803(1 ), issuing an Order in the nature of 
mandamus requiring Respondents to accept and respond to FOIL 
requests by e-mail and to produce documents in electronic forn1at 
in compliance with§§ 89(3)(b) and 87(5)(a) of the FOIL; 

( c) Pursuant to CPLR § 3001, issuing a declaratory judgment that 
Respondents' refusals to accept and respond to FOIL requests by 
e-mail and by producing documents in electronic format where 
available violated and violate those provisions of the FOIL; 
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(d) Pursuant to Public Officers Law Article 6 § 89(4)(c), ordering the 
Respondents to pay the reasonable litigation costs and attorney's 
fees; and 

(e) For such other and further relief as to the Court may seem just and 
proper. 

Dated: August 11, 2016 
New York, New York 

GIDEON ORION OLIVER 
Co-Counsel for Petitioner 
277 Broadway, Suite 1501 
New York, New York 10007 
(646) 263-3495 

ELENA L. COHEN 
Co-Counsel for Petitioner 
365 Fifth Avenue, Room 5202 
New York, NY 10016 
(203) 541-0617 
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STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

ELENA COHEN, an attorney admitted to practice in the courts of New York 
State, under penalty of pe1jury, affirms: 

I have read the foregoing Verified Petition and Complaint and know the contents 
thereof, and the same is true to my own knowledge, except as to matters therein state to 
be alleged on information and belief, and that as to those matters I believe them to be 
true. Where based upon information and belief, the source of the information is apparent 
from the context or set forth parenthetically. 

This Verification is made by me and not Petitioner on the basis of CPLR § 
3020(d)(3 ). Petitioner is not within the county where I have my office. 

PART 130 CERTlFICA TION 

To the best of my knowledge, information and belief, formed after an inquiry 
reasonable under the circumstances, the presentation of these papers or the contentions 
therein arc not frivolous as defined in subsection ( c) of section 130-1.1 of the Rules of the 
Chief Administrator (22 NYCRR). 

Dated: New York, New York 
August l 1, 2016 
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