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REPLY MEMORANDUM OF LAW  

IN FURTHER SUPPORT OF JAMES LOGUE’S VERIFIED PETITION 
 

Petitioner, by his attorneys Stecklow and Thompson, respectfully submits this 

reply memorandum of law in further support of his application, pursuant to Article 78 of the 

CPLR for judicial review of the denial by Respondents of Petitioner’s request for records under 

FOIL, and for an Order that the requested records be disclosed herewith.1 

PRELIMINARY STATEMENT 

Respondents’ answering papers reveal for the first time the extent of NYPD’s 

grave abuses of FOIL at the administrative level. They further demonstrate that the agency today 

continues to obstruct FOIL by withholding documents from Petitioner, when it cannot sustain 

any of the six FOIL exemptions it now asserts to justify non-disclosure.   

NYPD admits that it only recently, after this suit was filed, conducted a search for 

the requested records and that it all along possessed responsive documents. This, of course, 

                                                 
1 Petitioner incorporates herein the abbreviations and terms defined in his moving papers. 
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confirms that NYPD denied Petitioner’s Request and Appeal blindly – without identifying much 

less referring to the documents Petitioner requested. Only when it served its answering papers 

did NYPD disclose two documents it received from MTA,2 claiming others were already 

disclosed to Petitioner,3 and refuse to disclose the remaining documents that NYPD itself 

generated in the course of surveilling protesters at Grand Central Terminal in late 2014 to early 

2015.4 

An agency response only after the requestor has filed suit is utterly adverse to 

FOIL’s purposes. See Matter of Molloy v. New York City Police Dept., 50 A.D.3d 98, 104 (1st 

Dep’t 2008) (concurrence in part and dissent in part). Animated by a commitment to open 

government and public accountability, FOIL is intended to be an “effective tool” affording “all 

citizens the means to obtain information concerning the day-to-day functioning of State and local 

government thus providing the electorate with sufficient information to make intelligent, 

informed choices with respect to both the direction and scope of governmental activities.” Matter 

of Capital Newspapers. v. Burns, 67 N.Y.2d 562, 565-66 (1986) (internal quotations and 

citations omitted); see also Affidavit of David A. Thompson, Esq. (“Thompson Aff.”), ¶ 15. 

FOIL ceases to be an “effective tool” for public participation in government when a requestor is 

forced to sue a governmental agency in order to receive a substantive response to a FOIL 

request. 

                                                 
2 See Reply Affidavit of Petitioner James Logue (“Logue Reply Aff.”), ¶ 2.  
   
3 Petitioner does not contest NYPD’s claim that it possesses records that MTA already disclosed to 

Petitioner. Petitioner, however, remains entitled to any other responsive records that NYPD has not yet identified or 
disclosed the existence of to Petitioner. See CPLR § 3101(h). 

 
4 As stated supra at n.3, Petitioner does not waive entitlement to all records responsive to Petitioner’s 

Request that NYPD has not yet identified. While NYPD has certified its post-administrative search, if in the course 
of this proceeding Petitioner obtains additional factual evidence demonstrating the likelihood that Respondents 
possess additional documents or Respondents discover such additional documents, NYPD must disclose those 
records, pursuant to FOIL and CLPR § 3101(h). See, e.g., Matter of Gould  v. New York City Police Dept., 89 
N.Y.2d 267, 279 (1996) (upon demonstrably factual evidence Petitioner can rebut agency’s contention that 
requested records do not exist). 
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By this reply, Petitioner accordingly argues that this Court should disregard, as 

contrary and adverse to FOIL, Respondents’ arguments and proof only now submitted in its 

answering papers, and review only NYPD’s wholly insufficient responses that are in the 

administrative record. As shown below, the arguments and proof NYPD belatedly offered after 

being sued do not support non-disclosure under any of the six exemptions NYPD now asserts. 

Whether the Court bases its decision on its review of NYPD’s unlawful administrative denials or 

on NYPD’s failure to support the exemptions it now unlawfully asserts, the result should be the 

same. The Court should order NYPD disclose the documents it generated when it surveilled anti-

police brutality protesters approximately two years ago.5      

The withheld NYPD documents mirror many of the documents MTA and Metro 

North disclosed to Petitioner in response to the identical Request. The records at issue here are 

(i) email communications, to or from NYPD undercover officers (including one communication 

from an NYPD officer working in an undercover capacity) responsive to Petitioner’s enumerated 

request no. 4 (the “Emails”); and (ii) NYPD photographs and/or video files (what the NYPD 

refers to as “multimedia records”) responsive to Petitioner’s enumerated request no. 1 (the 

“Images”).6 While MTA and Metro North produced their emails exchanges, including 

communications with undercover officers assigned to monitor the protests, and produced 

surveillance images of the protests, NYPD refuses to disclose its Emails and Images responsive 

to Petitioner’s Request. 

Public interest remains extensive and far-reaching in the documents NYPD 

refuses to release. The bare disclosure, in NYPD’s answering papers, that NYPD had assigned 

                                                 
5 To the extent Petitioner characterizes the protests subject to his Request as “anti-police” or as part of the 

Black Lives Matter movement, Petitioner is identifying a smaller, subset of the records he requested. Respondents 
argument that Petitioner failed to exhaust his administrative remedies is without merit. 

 
6 Petitioner does not waive entitlement to records that are responsive to other categories of his Request, if 

Respondents discover such documents exist and/or Petitioner obtains further evidence demonstrating the likelihood 
that]Respondents possess such documents. See n.3 and n.4, supra. 
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undercover officers to surveil these protesters was the subject of a widely shared and commented 

on article in the The Guardian newspaper published in late September 2016. See Affidavit of 

M.J. Williams (“Williams Aff.”), ¶ 2, Ex. A.7 Additionally, NYPD’s yet unknown rationale for 

the surveillance and for retaining the Images it collected from the spying nearly two years ago 

here appears to run afoul of NYPD’s protocols adopted in connection with settlement of the 

Handschu litigation, consistent with a report entitled “An Investigation of NYPD’s Compliance 

with Rules Governing Investigations of Political Activity,” issued in August 2016 by the Office 

of the Inspector General for NYPD.  Id., Ex. B. Indeed, the report’s findings of NYPD abuses, 

led the Federal District Court of the Southern District of New York to very recently reject as too 

lenient a new settlement in the Handschu case that was intended to control constitutional 

violations when NYPD surveils political activity and religious participation. See Ex. C., id.; see 

also Thompson Aff., ¶ ¶ 58-69 (providing background). Petitioner’s Request for documentary 

evidence of NYPD’s spying on constitutionally protected protests – evidence that NYPD is 

withholding – has significance for current (as well as historic) debates in the press, among the 

public, between New York City agencies and in federal court as to whether security concerns 

warrant the infringement and repression of dissent. See Thompson Aff., ¶¶ 26-49, 93-96. Given 

the interest in and broader significance of these documents, it is vital that this Court undo 

NYPD’s abuses by upholding FOIL and its purposes by ordering disclosure of these documents 

evidencing NYPD surveilling Black Lives Matter protesters.    

  

                                                 
7 Notably, in an article published after MTA and Metro North disclosed documents in response to the same 

Request, NYPD had publicly claimed that it had not assigned undercover officers to these protests. See Ex. M, 
Logue Aff. 
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ARGUMENT 

POINT I 

NYPD IMPROPERLY ADVANCES  
POST-ADMINISTRATIVE ARGUMENTS AND PROOF    

In an Article 78 proceeding, a court should generally not evaluate arguments and 

proof not raised or presented at the administrative level. See Newsday LLC v. Nassau County 

Police Dept., Index No. 8172/2013, 42 Misc.3d 1215(A) at *6-8, 11 (Sup. Ct., Nassau County 

Jan. 16, 2014), citing Molloy, 50 A.D.3d at 100 and Matter of Graziano v. Coughlin, 221 A.D.2d 

684, 686 (3d Dep’t 1995). “[F]or a court to consider evidentiary submissions as to circumstances 

after the [agency] made its determination would violate [a] fundamental tenet of CPLR article 78 

review – namely, that judicial review of administrative determinations is confined to the facts 

and record adduced before the agency.” Featherstone v. Franco, 95 N.Y.2d 550, 554 (2000). 

Specifically, when an agency violates FOIL by first defending its failure to disclose the 

requested documents during the Article 78 proceeding, the court should generally remand to the 

agency compelling it to comply with its obligations under FOIL. Matter of Rhino Assets, LLC, v. 

New York City Dept. for the Aging, 31 A.D.3d 292 (1st Dep’t 2006).   

In Rhino Assets, the agency first asserted entitlement to FOIL exemptions when 

moving to dismiss petitioner’s Article 78 proceeding. Id. at 293. At the administrative level, the 

agency had not responded to the initial FOIL request or appeal and never disclosed the requested 

documents. Id. The First Department reversed the grant of the agency’s motion below, holding 

that the agency had violated FOIL during the administrative process and that its belated rationale 

for withholding the documents presented during judicial review did not satisfy the agency’s 

statutory duties under FOIL. Id. at 293-94. Consistent with this holding, the First Department 

remanded “so that the agency can comply with its statutory obligations.” Id. at 294. 
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Here, Respondents did not comply with FOIL at the administrative level. See 

generally Memorandum of Law in Support of James Logue’s Verified Petition, pp. 4-9. 

Respondents first submitted arguments and proof, to defend its failure to disclose the documents 

Petitioner requested, only when opposing this Petition. As it now admits, prior to being sued, 

NYPD had never even searched for the documents Petitioner requested. See Affidavit of Michael 

Fitzpatrick (“Fitzpatrick Aff.”), ¶ 4 (“This office has now made a diligent search for records 

responsive to Petitioner’s FOIL request.”) (emphasis added). This is a clear violation of FOIL. 

POL § 89(3)(a) (requiring agency conduct a diligent search for requested records prior to 

responding to the initial request). See also Matter of West Harlem Bus. Group v. Empire State 

Dev. Corp., 13 N.Y.3d 882, 884 (2009) (“[A] records access officer, upon receipt of the FOIL 

request, [is] duty-bound to conduct a ‘diligent search’ of the records in its possession responsive 

to the request and to state, in writing, the reason for the denial of access.”) (citations omitted).   

Further, NYPD denied Petitioner’s Appeal without knowing which documents 

were at issue, referring merely to “the requested records, if in existence,” and postulating that 

four statutory exemptions would apply to “any such records.” NYPD clearly did not meet its 

obligation to “fully explain . . . the reasons for further denial” when it had not identified the 

records at issue, even for itself, and merely recited four exemptions that it baselessly claimed 

might apply if the records existed. See POL § 89(4)(a); see also Kaufman v. N.Y. State Dep’t. of 

Envtl. Conservation, 289 A.D.2d 826, 827 (3d Dep’t 2001) (“[A]a full written explanation of the 

reasons for denying access to a record is required in an administrative appeal.”). Moreover, 

NYPD, in its opposition papers, asserts two additional exemptions it did not refer to when 

denying Petitioner’s Appeal. Cf. Ex. Q, Logue Aff. with Respondents’ Memorandum of Law in 

Support of the Verified Answer (“Opp. Br.”) and the supporting papers cited therein (referring 

for the first time to POL §§ 87(2)(g) and (i), respectively, the intra-agency and information 
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technology exemptions). See Matter of Law Offs. of Adam D. Perlmutter, P.C. v New York City 

Police Dept., 123 A.D.3d 500, 501 (1st Dep’t 2014) (“Respondents’ argument that the records 

sought ‘are specifically exempted from disclosure by state . . . statute’ [Public Officers Law § 

87(2)(a)] is not properly before us, since that exemption to FOIL was not cited by respondents at 

the administrative level.”) (citing Matter of National Fuel Gas Distrib. Corp. v Public Serv. 

Commn. of the State of N.Y., 16 NY3d 360, 368 (2011)). 

Consistent with judicial practice in Article 78 proceedings, this Court should 

disregard Respondents’ post-administrative rationales and evidence, submitted in support of 

withholding the responsive documents. See Molloy, 50A.D.3d at 100-01 (reversing grant of 

NYPD’s motion to dismiss because Supreme Court “improperly considered evidence outside of 

the administrative record”). As to the remedy, while courts typically remand to an agency, the 

First Department, in its dissent as to the remedy only, made a compelling case for ordering 

disclosure of the withheld documents instead. See id. at 101-05 (concurrence in part and dissent 

in part). Justice Catterson recognized that allowing the agency (NYPD, therein) to construct 

rationales after the administrative phase circumvents FOIL’s very purpose to “promote open 

government and public accountability” and that a remand would “undoubtedly produce the same 

result as it will allow the agency to now craft its responses in an attempt to fit within the 

exemptions.”   

Petitioner submits that a remand here would also act to further delay Petitioner’s 

access to the requested documents. At the time of this writing, it has already been over 21 

months since Petitioner sent his Request to NYPD. See Ex. D, Logue Aff.  As Justice Catterson 

further reasoned in his dissent, the result in Rhino Assets where there was no administrative 

record, does not restrain the court to remand where, as here, an administrative record exists. See 

Molloy, 50 A.D.3d at 104-05.  At least one other court has since explicitly followed Justice 
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Catterson’s recommended holding, finding it more fitting to order an in camera review – not a 

remand – even after the Court had rejected the agency’s denial of the appeal, as outside the 

administrative record when served after petitioner had commenced an Article 78 proceeding. 

Riley-James v. Vance, Index No. 402565/2012,  39 Misc.3d 1215(A) (Sup. Ct. N.Y. Cty. Apr. 

18, 2013). As in Molloy, the Riley-James court nonetheless had an administrative record to 

review and ruled, upon that review, that the agency had not justified withholding the requested 

documents. Id. 

In line with the foregoing, Petitioner asks the Court to reject NYPD’s post-

administrative arguments and proof, as contrary to the scope of review set forth by the CPLR and 

adverse to FOIL, to review the administrative record only, and on the basis of that review, order 

disclosure of the withheld documents consistent with FOIL. 

POINT II 

NYPD ASSERTS JUSTIFICATIONS 
FOR NON-DISCLOSURE THAT ARE CONTRARY TO FOIL 

Even if the Court will consider the Respondents’ arguments and proof submitted 

outside the administrative record, their review should lead the Court to find that the withheld 

Emails and Images must be disclosed to Petitioner. As demonstrated below, and in light of the 

applicable standards of review, NYPD’s opposition has uniformly failed to show it is entitled to 

rely on any of the six exemptions it asserts as grounds to withhold the responsive records.   

A. Applicable Standard of Review      

Under FOIL, agencies must prove entitlement to the statutory exemptions.  See, 

e.g., New York Comm. for Occupational Safety and Health v. Bloomberg, 72 A.D.3d 153, 158 

(1st Dep’t 2010) (clarifying the standard of review for agency actions under FOIL require courts 

“presume that all records of a public agency are open to public inspection and copying, and [] 

require the agency to bear the burden of showing that the records fall squarely within an 
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exemption to disclosure.”).  In accordance with FOIL’s underlying purpose, FOIL exemptions 

must be “narrowly interpreted so that the public is granted maximum access to the records of 

government.” Matter of Town of Waterford v. New York State Dept. of Envtl. Conservation, 18 

NY.3d 652, 657 (2012). Likewise, such records may be withheld “[o]nly where the material 

requested falls squarely within the ambit of one of [the] statutory exemptions . . . .” Matter of 

Fink v. Lefkowitz, 47 N.Y.2d 567, 571 (1979).  

An agency’s showing must furthermore “convincingly demonstrate” an 

exemption applies, see id., providing a justification that is specific to the documents at issue. See 

American Socy. for Prevention of Cruelty to Animals v. State Univ. of New York at Stony Brook,  

147 Misc.2d 847, 854 (Sup. Ct. Suffolk Cty. 1990) To meet its burden, the agency seeking 

exemption “must present specific, persuasive evidence” that the material requested is exempted 

from FOIL. Matter of Markowitz v. Serio, 11 N.Y.3d 43, 51 (2008). The agency “cannot merely 

rest on a speculative conclusion that disclosure might potentially cause harm.” Id. A justification 

for withholding disclosure is therefore not sufficiently particularized if it provides merely 

“conclusory characterizations of the records sought to be withheld.” Church of Scientology of 

N.Y. v. State of New York, 46 N.Y.2d 906, 908 (1979). Instead, an agency must convincingly 

justify non-disclosure “in more than just a ‘plausible fashion.’” Matter of Data Tree, LLC v. 

Romaine, 9 N.Y.3d 454, 462 (2007).  

In instances when an agency properly asserts a FOIL exemption, the agency must 

still disclose any non-exempt content after it redacts portions subject to the exemption(s). See, 

e.g., Matter of Schenectady Cty. Soc’y for Prevention of Cruelty to Animals, Inc. v. Mills, 18 

N.Y.3d 42, 46 (2011); Data Tree, 9 N.Y.3d at 464; Matter of Gould v. New York City Police 

Dept., 89 N.Y.2d 267, 275 (1996). The Court of Appeals clearly prohibits agencies from refusing 

“to produce the whole record simply because some of it may be exempt from disclosure” 
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requiring “redact the record to take out the exempt information” when “it can do so without 

unreasonable difficulty.” Mills, 18 N.Y.2d at 45, 46.  

Finally, the determination as to whether an agency has met its burden when 

invoking a FOIL exemption is “one of pure legal interpretation,” Matter of Toys R Us v. Silva, 89 

N.Y.2d 411, 419 (1996), and courts are not required to “accord deference to [agency] 

determination[s regarding] statutory construction or such pure questions of law.” See Matter of 

Belance v. Manhattan Beer Distribs., 52 A.D.3d 1059, 1061 (3d Dep’t 2008), lv denied 11 

N.Y.3d 715 (2009). “If the court is unable to determine whether withheld documents fall entirely 

within the scope of the asserted exemption, it should conduct an in camera inspection of [the] 

documents and order disclosure of all nonexempt, appropriately redacted material.” Matter of 

Xerox Corp. v Town of Webster, 65 N.Y.2d 131, 133 (1985); Matter of Farbman & Sons v New 

York City Health & Hosps. Corp., 62 N.Y.2d 75, 83 (1984); Gould, 89 N.Y.2d at 274. 

B. NYPD Fails to Demonstrate the Emails and Images Fall  
Within the Criminal Investigative Techniques Exemption  
(POL § 87(2)(e)(iv))        

Applying the standards set forth above, the NYPD has failed to show the criminal 

investigative techniques exemption applies to the withheld Emails and Images. POL Section 

87(2)(e)(iv) may apply to withhold “highly detailed” reports that tend to be “source and methods 

revealing” and would thus provide a “roadmap of investigation decisions, techniques and 

information” for wrongdoers. Asian American Legal Defense and Education Fund v. New York 

City Police Dept., 41 Misc.3d 471, 476 (Sup. Ct. 2013), aff’d 56 A.D.3d 321 (1st Dep’t 2008); 

see also Urban Justice Center v. New York City Police Dept., Index No. 400988/2010, 2010 WL 

3526045 (Sup. Ct. N.Y. Cty. Sept. 1, 2010) (Section 87(2)(e)(iv) may exempt disclosure from a 

manual providing “step-by-step procedures used by undercover NYPD officers to identify, 

engage and arrest the suspected violators of prostitution laws”) (emphasis added). The criminal 

investigative techniques exemption is strictly intended for and narrowly applied to documents 
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“compiled for law enforcement purposes and which, if disclosed, would . . . reveal [non-routine] 

criminal investigative techniques or procedures” POL § 87(2)(e)(iv), “that would give rise to a 

substantial likelihood that violators could evade detection by deliberately tailoring their conduct 

in anticipation of avenues of inquiry to be pursued by agency personnel.” Matter of Fink v. 

Lefkowitz, 47 N.Y.2d 567, 572 (1977).  

i. When Disclosed, the Emails and Images Will Not Reveal NYPD’s Criminal  
 Investigative Methods 

NYPD has not demonstrated convincingly or plausibly, as it must, that the content 

of the Emails, exchanged with undercover officers assigned to monitor the protests, or the 

Images, taken to monitor and document the protests, could reveal the methods of its “criminal 

investigative techniques or procedures” and thereby would aid criminals to evade NYPD’s 

detection. As a fundamental matter, NYPD does not state that its undercover activities at Grand 

Central Terminal in late 2014 to early 2015 were related to any investigation at all, much less a 

criminal investigation. To be clear, the purpose of this exemption is to prevent criminals from 

impeding law enforcement. See Fink, 47 N.Y.2d at 572. A law enforcement agency does not 

demonstrate that Section 87(2)(e)(iv) applies when does not “establish there was any criminal 

investigation [,] that criminal non-routine investigative techniques and procedures were 

employed . . . [or] that disclosure of the materials would provide a step-by-step guide to evade 

criminal detection.” Matter of Gallogly v. City of New York, 51 Misc.3d 296, 299-300 (Sup. Ct. 

N.Y. Cty. 2016) (finding FOIL’s criminal investigative techniques exemption does not apply to 

copies of NYPD investigations notwithstanding the assertions in an affidavit from a high-ranking 

officer from NYPD’s investigative arm that the techniques used in the investigations were 

confidential and would apprise officers of how to evade detection and punishment) (emphasis in 

original) (internal quotations omitted). Accordingly, with no nexus to any criminal investigation, 

the Emails and Images cannot be withheld by NYPD on the basis of this exemption.  
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Surely, just as there is a distinction between investigating police officers and 

investigating criminals, there is likewise an essential difference between methods used to surveil 

protesters, openly engaged in interacting with the public to persuade others to join their cause, 

and the methods used to surveil criminals, secretly engaged in breaking laws to cause financial 

and/or physical harm to others. It is plainly not plausible, and there has been no showing from 

NYPD otherwise, that criminals would be aided by awareness of how NYPD surveilled the 

orderly, lawful protests subject to Petitioner’s Request. As a result, NYPD has failed to 

demonstrate that the release of the Emails and/or Images could provide criminals with 

information that enables them to tailor their criminal activities to evade detection by undercover 

police. See id.  

Even if Respondents had established a credible link between the methods used to 

surveil protesters and the methods used investigate criminals – and it has not – Respondents 

additionally fail to address the specific nature of the Emails at issue when cataloguing the 

allegedly confidential information that their disclosure would reveal. Assistant Chief John 

Donohue baldly asserts that the Emails, “even if redacted, would reveal NYPD’s confidential 

methods of surveillance and investigation.” Donohue Aff., ¶ 15; see also Thompson Aff., ¶¶ 13-

14 (advancing that NYPD surveillance methods for protesters are not confidential but widely 

known). Assistant Chief Donohue then makes the leap that if the Emails about protests make 

known NYPD’s surveillance methods, criminals would then know (i) “likely times, places, and 

circumstances” they will be under surveillance; (ii) the identify of undercover officers based on 

their behavior; and (iii) the “extent, scope, potential targets, and emphasis of NYPD’s resources 

for its undercover operations at Grand Central Terminal two years ago, which would enable 

“would-be criminals” to figure out when and where “NYPD does not, or cannot, deploy 

undercover officers.” Donohue Aff., ¶¶ 15-19.  
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Respondents, however, do not explain how the Emails from and to undercover 

officers assigned to monitor protests would reveal surveillance “methods.” The Emails are 

entirely unlike the type of records courts have found susceptible to non-disclosure under this 

exemption. See, e.g., Fink, 47 N.Y.2d at 569-70 (concerning a Special Prosecutor officer manual 

with portions that provide a “step-by-step guide to an investigation and audit of a nursing home” 

and “illustrations of some of the techniques and procedures which have proven successful in 

detecting nursing home fraud”); Matter of De Zimm v. Connelie, 102 A.D.2d 668 (3d Dep’t 

1984) (concerning a section of a State Police manual with specific information about police 

eavesdropping techniques). As demonstrated by the content of the emails disclosed by MTA and 

Metro North addressed to and written by undercover officers (some of whom may be NYPD 

officers) that were assigned to surveil the same protests, see Exhibit D, Williams Aff., the Emails 

the NYPD is withholding necessarily do not provide the highly detailed, step-by-step guidance 

that is more likely to be found in a manual or in an investigative report than in the telegraphic 

reports from the field.8  The MTA and Metro North emails are without exception telegraphic 

reports on basic facts about the protests, providing the location, the number of protesters, and 

frequently a single word report that the protests are “orderly.” See id. These type of immediate 

communications from the field do not, by their nature, reveal information about NYPD’s 

surveillance methods that could apprise criminals of how to evade NYPD detection. 

Notably, a case Respondents cited, further demonstrates that even descriptions of 

a State Police surveillance operation  – which are likely more detailed than the immediate reports 

from the field at issue – were not exempt from disclosure because an in camera review by the 

court determined the descriptions did not, in fact, reveal non-routine procedures. See Matter of 

Spencer v. New York State Police, 187 A.D.2d 919, 921 (3d Dep’t 1992).  Likewise, the Emails 

                                                 
8 Tellingly, Respondents did not distinguish the Emails or Images at issue from the emails and images 

disclosed to Petitioner by MTA and Metro North.  
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can be withheld only if they reveal NYPD’s criminal investigative methods in such detail that the 

Emails’ disclosure would guide criminals to adjust their criminality to avoid being detected by 

the NYPD. Respondents have not convincingly demonstrated that Emails fall within the criminal 

investigative techniques exemption.    

The NYPD’s showing as to the Images is also severely lacking. It states, without 

support or further explanation that disclosing the Images “would reveal NYPD’s proprietary 

methods of conducting undercover surveillance using technology.” Donohue Aff., ¶ 26; Opp Br., 

p. 21. NYPD has not stated, much less demonstrated, that the Images reveal the type of detailed, 

step-by-step instructions criminals could use to evade law enforcement methods. A review of the 

surveillance images disclosed by MTA and Metro North further rebuts Respondents’ claim. See 

Exs. G and I, Logue Aff. In sum, NYPD has not supported its assertion that the Emails and/or 

Images, when disclosed, would reveal information that could aid criminals to evade NYPD 

surveillance.   

ii.  When Disclosed, the Images Will Not Reveal NYPD’s Capacity to Surveil  
 Criminals 

The NYPD next argues that the Section 87(2)(e)(iv) applies to exempt the Images 

(photographs, videos and/or audio recordings) of protests in Grand Central Terminal in late 2014 

to early 2015 because their disclosure “could reveal not only which areas [of Grand Central 

Terminal] are under optical surveillance, but also the inverse: areas that NYPD does not have 

under surveillance,” Opp. Br., p. 21, “thereby exposing [NYPD’s] gaps in coverage.” Donohue 

Aff., P 24.  This double-edged concern has no relation, however, to the records Petitioner 

requested. Petitioner narrowly requested recordings of protests in Grand Central Terminal over a 

three-month period, and did not request other records that would tend to reveal the location of all 

of NYPD’s surveillance cameras. See Petition, p. 3; Ex. D., Logue Aff. 
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Unlike criminal activity, the protests at issue took place openly and conspicuously 

in the most public area, the main concourse, of Grand Central Terminal. See Logue Aff., ¶ 2. 

This is confirmed by the MTA and Metro North surveillance images, which show that the 

protests in Grand Central Terminal in November 2014 to January 2015 were held, or at a 

minimum surveilled, exclusively in the building’s main concourse. See photographs in Exs. G 

and I, Logue Aff. Surveillance cameras in the station’s main hall are plainly visible to the public. 

See Reply Affidavit of Petitioner James Logue (“Logue Reply Aff.”), ¶¶ 3-4, Ex. B; see also 

Thompson Aff., ¶¶ 88-89. Because law enforcement surveillance of the location at issue here is 

plainly obvious, release of NYPD’s documentation will not reveal confidential information about 

the NYPD’s (and other agencies’) surveillance methods. See Comm. on Open Govt., FOIL-AO-

15189 (2005) (“if locations of surveillance cameras are known to the public and are in plain sight 

in public places, and if they capture information that could have been seen by those present, I do 

not believe that records containing that information may be justifiably withheld”).     

Importantly, Petitioner seeks images or other documentation of the protests only. 

See Petition, ¶ 12. Records released in response to this Request cannot logically be understood to 

disclose how NYPD can or cannot conduct photographic or video surveillance of Grand Central 

Terminal, or even its main concourse, because the request does not demand NYPD reveal all of 

its surveillance capabilities for that location. NYPD’s response, however, addresses risks 

attendant to disclosure in response to a request for information about or video from all 

surveillance cameras in Grand Central Terminal or its main concourse.   

Respondents’ misapprehension of the scope of the Request is underscored by the 

cases it relies on, which uniformly concern requests that could, in fact, reveal an agency’s 

surveillance abilities, as a whole, for particular areas. See Dilworth v. Westchester County Dept 

of Correction, 93 A.D.3d 722, 723 (2d Dep’t 2012) (seeking all electronic surveillance video); 
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Burtis v. NYPD, 240 A.D.2d 259, 260 (1st Dep’t 1997) (seeking surveillance camera placement 

information); Baines v. Port Authority of New York and New Jersey, Index No. 400465/2014,  

2014 WL 3870377, at *1 (Sup Ct. N.Y. Cty. July 31, 2014) (seeking video from “any Port 

Authority recording activity at the southwest corner of 42nd Street and 8th Avenue”); New York 

Civil Liberties Union v. New York City Police Dept., Index No. 112145/2008  (Sup. Ct. N.Y. 

Cty. July 2, 2009) (seeking operational information about a NYPD surveillance program); New 

York Civil Liberties Union v. Dept of Homeland Security, 771 F.Supp.2d 289, 290 (S.D.N.Y. 

2011) (seeking surveillance camera locations); Montenegro v. City of Dover, 34 A.3d 717, 718 

(2011) (seeking “the precise locations of the City’s surveillance equipment”).  

Petitioner’s Request, in contrast, seeks surveillance records documenting 

particular activity within the narrow timeframe when the protests occurred in Grand Central 

Terminal’s main concourse. Nothing in the Request directly asks for details about any 

surveillance system or methodology. The Respondents argue that “enterprising” people might 

infer such information from the Images, without providing anything other than naked assertions 

that such inferences are reasonably likely to be made, and would create a specific risk. 

Respondents have not justified non-disclosure of the Images under the criminal investigative 

techniques exemption.  

Respondents claim that the Images, if released, could additionally “reveal the 

kinds of optical technology NYPD uses, both in its undercover and general surveillance 

operations.” Donohue Aff, ¶ 24; see also Opp. Br., p. 21. Assistant Chief Donohue, who makes 

this assertion in his affidavit, does not indicate whether the Images, in fact, do reveal this 

information about the equipment NYPD uses. He also fails to explain why knowledge of the 

model and brand of the surveillance cameras NYPD used two years ago in Grand Central 

Terminal is information that criminals could use to evade NYPD’s detection. NYPD also fails to 
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demonstrate that this information is kept confidential, at all. See Thompson Aff., ¶¶ 80-88, Exs. 

A, B, and C. Assistant Chief Donohue makes only the one vague, conclusory statement (not 

further elaborated on or supported in the opposition brief, see Opp. Br., p. 21), that is not specific 

to the Images at issue, does not explain how knowledge of a camera model would trigger the 

criminal investigative techniques exemption, and is, in any case, inadequate to carry NYPD’s 

burden of proof. 

It is unclear, moreover, whether Assistant Chief Donohue has the capacity to 

opine on such technical matters. While his statements are made based on his “familiarity” with 

the subject based on his “overall responsibility [for] the various units of [NYPD’s] Intelligence 

Bureau,” Assistant Chief Donohue does not claim to have expertise in optical technology or 

information technology, generally.9 For this reason alone, the Court should find that Respondents 

have not, and cannot in the absence of expert proof, plausibly and convincingly demonstrate that 

such risks are attendant to the Images’ disclosure. See Newsday LLC v. Nassau County Police 

Dept., Index No. 8172/2013, 42 Misc.3d 1215(A), at *5 (Sup. Ct. Suffolk Cty. Jan. 16, 2014); 

see also Soghoian Aff., ¶ 7; Thompson Aff., ¶ 79. 

Petitioner’s expert, the computer scientist Dr. Christopher Soghoian, nonetheless 

agrees that some photography and video equipment can disclose information about the 

equipment on the images it produces. See Soghoian Aff., ¶ 9. However, as Dr. Soghoian 

explains, this information, if it is visible, is also routinely “scrubbed” or redacted from those 

images. Id. Specifically, Dr. Soghoian concludes: 

Just as it is routine in Freedom of Information cases for government 
agencies to use widely available tools to redact sensitive information (such 
as names of government employees) from documents, so too can the 
NYPD use EXIF [exchangeable image file format] scrubbing tools to 
remove identifying metadata from the multimedia records which might 

                                                 
9 To the extent Assistant Chief Donohue relied on “information provided by other employees of the 

NYPD,” this information would be inadmissible hearsay. See Newsday LLC v. Nassau County Police Dept., Index 
No. 8172/2013, 42 Misc.3d 1215(A), at *5.  
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reveal specific information about the make and model of the surveillance 
technology they use. 

Id. 
 

Notably, too, copies of surveillance images of the protests at Grand Central 

Terminal disclosed to Petitioner by MTA and Metro North do not reveal the kind of “optical 

technology” used to capture those images. See Exs. G and I, Logue Aff.  Either the devices used 

did not embed such information within the images, or that information was scrubbed or redacted 

prior to disclosure. The NYPD can likewise avoid this risk by redacting the Images, if 

information about the camera’s model or functionality is in fact present, and is shown to be 

applicable to a FOIL exemption. 

C. NYPD Fails to Demonstrate the Emails Fall Within the Public 
Safety Exemption (POL § 87(2)(f))      

NYPD claims that four additional FOIL exemptions, including that for public 

safety, justify withholding the Emails from Petitioner.  The public safety exemption applies 

when disclosure of the documents requested under FOIL “could endanger the life or safety of 

any person.” POL § 87(2)(f). NYPD asserts this exemption to protect the safety of the 

undercover officers, whose names, it claims, appear in the responsive Emails. See Opp. Br., pp. 

13-14.  NYPD argues, however, unconvincingly and contrary to FOIL, that it is entitled to 

categorically exempt the Emails because redacting the officers’ names (and other identifying 

content) would not sufficiently protect their safety. Id., pp. 12-14.  

The blanket exemption NYPD seeks, inclusive of content that does not 

convincingly present a safety risk, is not legally sustainable. See Matter of Johnson, 257 A.D.2d 

353, 345-46, 349 (1st Dep’t 1999); Newsday LLC, 42 Misc.3d 1215(A), at *6. While NYPD 

need only raise a possibility that an undercover officer’s safety would be compromised to rely on 

this exemption, NYPD’s justification must nonetheless be plausible, factual, convincing, and 

specific to the records at issue. See supra, Point II (standards of review); see also Newsday LLC, 
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42 Misc.3d 1215(A), at *7 (rejecting a police department’s conclusory statement as insufficient 

on the grounds that when an agency asserts the public safety exemption “there still must be a 

showing of such a possibility”) (emphasis added). Indeed, as the Johnson court held, NYPD’s 

showing must address the nature of the Emails, their context, as well as their content to 

demonstrate the necessity of withholding the documents in their entirety for the protection of the 

undercover officers’ safety. 257 A.D.2d at 349. NYPD’s decision to exempt the Emails as a 

whole does not survive this showing.  

While NYPD exhaustively discusses the general risks to undercover officers’ 

safety, see Opp. Br., p. 13; Donohue Aff., ¶¶ 5-12; cf. Thompson Aff., ¶¶ 16-20, it does not 

meaningfully address the Emails, their context, or content. As has been discussed above, the 

Emails represent communications to and from undercover officers in the field assigned to 

monitor protests at Grand Central Terminal. The emails to and from undercover officers 

disclosed by MTA and Metro North, that were generated under the same circumstances and for 

the same purpose as the NYPD’s Emails, demonstrate that given these documents’ character, it is 

sufficient to discretely redact the names of undercover officers, as well as the location and 

contact information of other police personnel, and preserve the officers’ safety. See Exs. F and 

H, Logue Aff. (correspondence from MTA and Metro North describing the scope and reasons for 

redactions); Ex. D, Williams Aff. (excerpted text from MTA and Metro North emails to and from 

undercover officers). However, the telegraphic nature of the emails to and from undercover 

officers in the field, see Ex. D, Williams Aff., militates against NYPD’s claim that the Emails at 

issue “reveal confidential techniques” that would tend to reveal these officers’ identities. See also 

supra, Point II(A)(i). NYPD has not provided any reason why careful redaction, like that 

undertaken by MTA and Metro North (and by NYPD as to its personnel NYPD databases, see 

Donohue Aff., ¶ 10), would not sufficiently protect undercover officers’ identities. Accordingly, 
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the Emails should be disclosed with redactions of undercover officers’ names and other discrete 

identifying information, to the extent warranted under this exemption. 

D. NYPD Fails to Demonstrate the Emails Fall Within the 
Confidential Information Exemption (POL § 87(2)(e)(iii))  

NYPD also seeks to protect the identities of the undercover officers by 

withholding the Emails in their entirety under POL Section 87(2)(e)(iii). This exemption permits 

an agency not to disclose requested records compiled for law enforcement purposes that, if 

released, would “identify a confidential source or disclose confidential information relating to a 

criminal investigation.”  

As discussed above, Respondents have not identified a criminal investigation that 

is related to the now-nearly two-year-old Emails. See supra, Point II(A)(i). Absent this showing, 

NYPD cannot rely on this exemption to withhold the Emails. This conclusion is further 

supported by the single case NYPD cites, which concerns records related to a pending criminal 

investigation and records, unlike the Emails, that contain “highly detailed information, including 

information that could reveal a confidential source.” Asian American Legal Defense and Educ. 

Fund v. New York City Police Dept., 41 Misc.3d 471, 477 (Sup. Ct. N.Y. Cty. 2013).    

E. NYPD Fails to Demonstrate the Emails Fall Within the 
Interference with Criminal Investigation Exemption            
(POL § 87(2)(e)(i))        

NYPD also unsuccessfully argues that it may withhold the Emails under POL 

Section 87(2)(e)(i) because their disclosure will interfere with a pending criminal investigation.  

Here, however, the NYPD has not identified any open or pending criminal investigation that is 

related to the Emails. Contrary to NYPD’s assertion, this exemption does not permit non-

disclosure when based solely on potential interference with a non-existent or “future” criminal 

investigation.  See Opp. Br., p. 16; cf. DeLuca v. New York City Police Dept., 261 A.D.2d 140, 

141 (the existence of an open investigation was sufficient to justify withholding documents 
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concerning that incident from a party that could be interrogated with respect to that open 

investigation).  With so deficient a showing, Respondents clearly are not entitled to withhold the 

Emails on the basis of this exemption.  

F. NYPD Fails to Demonstrate the Emails Fall Within the “Intra-
Agency Communications” Exemption (POL § 87(2)(g))   

Having introduced this exemption in its answering papers only, NYPD also seeks 

to rely on the “intra-agency communications” exemption as grounds to withhold the Emails. 

Section 87(2)(g) may apply to intra-agency materials that do not contain “statistical or factual 

tabulations or data” (among other exceptions).  To support its assertion of this exemption, NYPD 

claims, baldly and unconvincingly, that “none of these communications contains verifiable 

factual data . . . [r]ather they are entirely predecisional.” Opp. Memo, p. 24. Tellingly, the NYPD 

does not claim that the Emails from and to and among its undercover officers and handlers 

contain the type of communications – opinions and/or recommendations – that are at the core of 

the protection this exemption intends to provide.   

Courts define factual data as “a collection of statements of objective information 

logically arranged and reflecting objective reality, actual existence or an actual occurrence.” 

Ingram v. Axelrod, 90 A.D.2d 568, 569 (3d Dep’t 1982); see also New York Times v. NYC Fire 

Dept., 4 N.Y.3d 477, 487 (2005) citing Gould, 89 N.Y.2d at 277) (factual data is objective 

information)). The type of content that may be withheld, in contrast, is “opinions, ideas, or 

advice exchanged as part of the consultative or deliberative process of governmental decision 

making.” New York Times, 4 N.Y.3d at 487, citing Gould, 89 N.Y.2d at 277. In other words, this 

exemption protects content within agency communications that expresses non-objective opinion 

or criticism or non-factual advice or recommendations, such as the comments of a “Fire 

Department dispatcher who believes that a rescue operation is going badly.” see New York 

Times., 4 N.Y.3d at 488, or suggestions about or leading to agency policy. 
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Contrary to NYPD’s assertions about the Emails, the content of the emails 

exchanged between and among undercover officers that MTA and Metro North disclosed 

uniformly contain only the type of verifiable factual data that NYPD claims is missing from its 

set of Emails. See Ex D, Williams Aff. (excerpts of communications by or to undercover officers 

or agents within the MTA and Metro North disclosures). The MTA and Metro North emails do 

not contain opinions, recommendations, impressions or criticism. See id. They, as a rule, report 

on the protest size, location, and activities – all objective and verifiable information that 

expressly falls outside the intra-agency exemption to disclosure.  

NYPD has not stated that the emails it withheld contain exempt content. While 

only NYPD has had the opportunity to review the emails at issue, MTA and Metro North 

communications shed sufficient doubt on the NYPD’s assertion that “none” of the emails at issue 

contain “verifiable factual data.”  

NYPD should be directed to disclose the Emails according to the Court’s 

instructions or the Court should undertake an in camera review to determine which portions, if 

not all, of the emails should be disclosed because they are not subject to the intra-agency or any 

other FOIL exemption. For the avoidance of any doubt, agency communications that intertwine 

factual data and opinion are not exempt, see Ingram, 90 A.D.2d at 569, but in accordance with 

FOIL, should be disclosed with redactions to any exempt content. See also Mills, 18 N.Y.3d at 

45-46. 

G.  NYPD Fails to Demonstrate that the Images Fall Within the 
Information Technology Exemption (POL § 87(2)(i))  

NYPD also newly claims in its answering papers that the Images should be 

exempt from disclosure under the Information Technology (“IT”) exemption. POL Section 

87(2)(i) permits agencies to withhold requested records whose release would impair the security 

of the agency’s IT systems and assets. The exemption is intended to allow non-disclosure when 
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the agency would otherwise risk electronic attack, understood as physical damage to, 

interference with, and/or unauthorized access to the agencies IT systems and assets. See Matter 

of TJS of New York, Inc. v. New York State Dept. of Taxation and Fin., 89 A.D.3d 239, 243 (3d 

2011); Crawford v. New York City Dept. of Info. Tech. and Telecom., 43 Misc.3d 735, 740-41 

(Sup. Ct. N.Y. Cty. 2014).   

Respondents do not, and cannot, establish that the Images could enable hackers to 

“exploit and attack” NYPD’s communications networks or other IT. In support of the 

exemption’s applicability, NYPD engages in an implausible string of circumstances: (a) if 

disclosed, the Images could reveal the type of surveillance equipment the NYPD uses; (b) the 

data from this surveillance equipment is transmitted on NYPD’s wireless network or its fiber-

optic network; (c) so, public knowledge of the type of equipment NYPD uses (and presumably 

that equipment’s technical specifications) would enable hackers to more easily “understand[] and 

exploit[] and attack[] NYPD’s wireless communications and transmission network.” Donohue 

Aff., ¶¶ 23, 27, 28; Opp. Br., pp. 25-26. 

Above, at Point II(B)(ii), Petitioner has shown disclosure of the Images can be 

accomplished without revealing the make, model, or type of equipment NYPD used to capture 

the Images. See also Soghoian Aff., ¶¶ 9-10. If this information is not revealed, according to 

NYPD, disclosing the Images will present no risk to its IT systems and assets. Petitioner has also 

rebutted above NYPD’s exclusive reliance herein on Assistant Chief Donohue for knowledge 

concerning its IT, its functions and risks to it, having recognized Assistant Chief Donohue lacks 

documented expertise in the IT field. See supra Point II(B)(ii). These two failings independently 

defeat NYPD’s unsupported claim to the IT exemption.  

Even absent these two fatal faults, Respondents cannot demonstrate the risks they 

predict are at all plausible. Common sense intervenes, supported in any case by Petitioner’s 
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expert, to question how and why knowing what type of digital camera NYPD uses could possibly 

enable anyone to attack its communication and transmission systems. See Soghoian Aff., ¶ 15; 

see also Thompson Aff., ¶ 79.  As Dr. Soghoian explains, cybersecurity technologies, such as 

encryption and access controls (e.g., passwords) are routinely available, even for home wireless 

networks, and undoubtedly are used to protect NYPD’s and New York City’s networks. See 

Soghoian Aff., ¶¶ 15-16.  Given widespread use of cybersecurity technology, and the ability to 

enhance IT protection by layering and using more advanced security technology, see id., ¶ 15, it 

is plainly not credible that NYPD’s IT and related communication systems would be vulnerable 

to attack because it became known that NYPD’s undercover officers, two years ago, used a 

certain Sony digital camera to capture images of protests in Grand Central Terminal. See id., ¶¶ 

14-17; compare with Donohue Aff. ¶¶ 23, 27-29 (not discussing encryption and/or access control 

technologies). NYPD would certainly use all available technology to protect itself against 

vulnerability to a cyber attack, particularly given the purported risk that an attack on NYPD’s IT 

systems could “wreck havoc . . . endangering lives and safety.” Donohue Aff., ¶ 29; see also 

Soghoian Aff. ¶ 17.  For all the foregoing reasons, NYPD has not demonstrated entitlement to 

assert the IT exemption to withhold the Images Petitioner requested. 

POINT III 

PETITIONER IS ENTITLED TO ATTORNEY’S FEES 

In its moving papers, Petitioner argued that, if it substantially prevails in this 

proceeding, it is entitled to an award of its attorney’s fees and costs on two independent grounds, 

namely, that Respondents presented no reasonable or rationale basis for denying Petitioner 

access to the Email and Images during the administrative process and that Respondents violated 

FOIL by untimely responding to Petitioner’s Request. 
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Respondents’ answering papers establish that NYPD’s basis for denying 

Petitioner access was not remotely reasonable, rationale, or lawful. As recounted above, see 

supra Point I, Respondents denied Petitioner access to the requested records without conducting 

a search for them. See Fitzpatrick Aff., ¶ 4 (“This office has now made a diligent search for 

records responsive to Petitioner’s FOIL request.”) (emphasis added). It is not possible to 

reasonably deny access under FOIL without reference to the actual documents identified as 

responsive to the FOIL request. Petitioner submits that Respondents intentionally violated its 

obligations under FOIL by denying Petitioner access without having searched for the requested 

documents, causing Petitioner to sue in order to compel NYPD to fulfill its statutory obligations. 

The attorney’s fee provision of FOIL exists to specifically enforce the intention that agencies 

should respond to FOIL requests without the requestor having to file suit.10 See Matter of New 

York Civ. Liberties Union v City of Saratoga Springs, 87 A.D.3d 336, 338 (3d Dep’t 2011); see 

also Powhida v. City of Albany, 147 A.D.2d 236, 239 (3d Dept 1989) (attorney’s fees may be 

awarded under FOIL when the initiation of an Article 78 proceeding brings about the release of 

documents); see also West Harlem Business Group, 13 N.Y.3d at 884 (litigation “could have 

been avoided, or significantly limited had [the agency] in the first instance complied with the 

dictates of FOIL.”) 

While NYPD’s unreasonable denial of the Request is sufficient basis to award 

Petitioner fees, as independent, alternative grounds, NYPD additionally appears not to have 

timely responded to Petitioner’s Appeal within ten business days. See POL §§ 89(4)(a) 

(providing agency with ten business days to respond to an appeal) and (c) (if Petitioner 

                                                 
 10 “The counsel fee provision was first added to FOIL in 1982, based upon the Legislature’s recognition 
that persons denied access to documents must engage in costly litigation to obtain them and that ‘[c]ertain agencies 
have adopted a ‘sue us’ attitude in relation to providing access to public records,’ thereby violating the Legislature’s 
intent in enacting FOIL to foster open government.”  Id. (citing ASSEMBLY MEM IN SUPPORT, at 1, Bill Jacket, L 
1982, ch 73).   
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substantially prevailed, reasonable attorney’s fees and costs may be awarded when “the agency 

failed to respond to a request or appeal within the statutory time”).  

Respondents’ admit that the Request “dated January 25, 2015, [was] received by 

NYPD on January 30, 2015.” Verified Answer, § 37. In contrast, it alleges that Petitioner’s 

Appeal, which was dated December 4, 2015 and delivered by first-class mail by Petitioner’s 

counsel from a New York City address and postmarked December 7, 2015, see Ex. P, Logue 

Aff., was remarkably “received by the Appeals Officer on December 28, 2015,” id., ¶ 40, which 

is exactly ten business days before January 11, 2016, the date of NYPD’s Appeal Officer denial 

of the Appeal.  Ex. Q., Logue Aff.  The Request and Appeal were both duly sent to the NYPD-

designated divisions at One Police Plaza, the same location in New York City where the office 

hearing initial requests and the Appeals Officer reside. See Exs. D and P, Logue Aff. To be clear, 

the NYPD directs initial request be delivered to Room 110-C at One Police Plaza, see Williams 

Aff., Ex. E and Ex. D, Logue Aff., and directed Petitioner to send his appeal to Room 1406 at 

One Police Plaza. See Exs. O and Q, Logue Aff. 

It strains credibility that the Request was received by NYPD within five days 

(counting from the Request’s date), while the Appeal was not received by the Records Access 

Appeals Officer, at the same address, until 21 days after it was postmarked. If true, however, 

NYPD was likely in possession of Petitioner’s Appeal, and elected to delay its own internal 

delivery of it to the Records Access Appeals Officer. Based on Respondents’ admissions, it 

appears that NYPD’s own acts led it to untimely respond to Petitioner’s Appeal. Petitioner 

therefore requests either an evidentiary hearing or limited discovery on this issue to determine 

when NYPD and its Records Access Appeals Officer received Petitioner’s Appeal.  

Accordingly, because NYPD’s denial was patently unreasonable, or, when shown 

by evidence, because NYPD’s response to the Appeal was untimely, if Petitioner substantially 
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