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M.J. WILLIAMS, being duly sworn, deposes and says: 

1. I am an attorney, duly admitted to practice before the courts of the State of New 

York, acting of counsel to the Petitioner and am fully familiar with the facts and proceedings in 

the above-captioned action. I make this affidavit on the penalties of perjury in further support of 

the Article 78 Petition. 

2. On or about September 29, 2016, The Guardian newspaper, in its online U.S. 

edition, published an article entitled "NYPD sent undercover officers to Black Lives Matter 

protest, records reveal" based on the answering papers Respondents served herein. A true and 

correct copy of the article is attached here as Exhibit A. To date, 4,689 copies of the article have 

been shared on Facebook and 207 comments have posted in response to the article, according to 
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data logged on the online version of the article, available at https://www.theguardian.com/us-

news/20 16/ sep/2 9 /nypd-black-lives-matter-undercover-protests. 

3. On or about August 23,2016, the New York City Department oflnvestigation 

and Office o~ the Inspector General for the New York City Police Department issued a report 

entitled "An Investigation ofNYPD's Compliance with Rules Governing Investigations of 

Political Activity." A true and correct copy of said report is attached here as Exhibit B, and can 

additionally be accessed online at 

http://www1.nyc.gov/assets/oignypd/downloads/pdf/oig_intel_report_823_final_for_release.pdf. 

4. On or about October 28, 2016, the United States District Court for the Southern 

District ofNew York issued a Ruling on Proposed Settlement Agreement in Handschu v. Police 

Dept. of the City of New York, No. 71-cv-2203 (CSH). A true and correct copy of said ruling is 

attached here as Exhibit C. 

5. Attached here as Exhibit Dis a copy of the content from emails disclosed by 

MT A and Metro North (Exhibits G and I, respectively, to the Affidavit of Petitioner James 

Logue), in which sender and recipient names have been redacted. 

Sworn to before me on this 

7th day ofNovember, 2016 

~ holl~04\lo 
No y Public 

MICHELLE MASINO 
Notary Public, State of New York 

No. 01MA4780501 
Qualified in Kings County 

Commission Expires 7/31/ z 0 r::}' 
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eguardian 
NYPD sent undercover officers to Blacl< Lives 
Matter protest, records reveal 
The New York police department also collected 'multimedia records' of protests after the death of Eric 
Garner, legal papers show 

George Joseph 

Thursday 29 September 2016 07.00 EDT 

Legal papers filed by the New York police department reveal that the department sent its own 
undercover officers to protests led by Black Lives Matter after the death of Eric Garner. The NYPD 
documents also show that it collected multimedia records about the protests. 

The NYPD disclosed its undercover operations in response to a group of New York attorneys 
requesting records under the state freedom of information law. The department has thus far 
declined to provide the records requested. But its descriptions in August court filings of the 
records it is refusing to release provide new details about its monitoring of protests at Grand 
Central Station: 

The first set contains "multimedia records" relating to the petitioners' request for "pictures, 
videos, audio recordings, data, and metadata" collected or received by the NYPD at the Grand 
Central Station protests, which Black Lives Matter groups are still leading, according to the NYPD 
response. 

The second "consists entirely of communications between and among NYPD undercover 
officers and their handlers", pertaining to the protests. According to a 22 August NYPD 
Memorandum of Law, these undercover communications "consist primarily of immediate 
impressions concerning ongoing events". 

The third "consists of a single record, which is a communication from an NYPD officer working 
in an undercover capacity and his base", pertaining to the protests, the response indicates. 
The revelations come from the same records request that led to the Intercept's release of 
documents last summer showing that MTA and Metro-North transit police had regularly spied on 
Black Lives Matter protesters in and around Grand Central, deploying plainclothes officers to 
monitor demonstrations, track their movements, and share photos of activists. Though some 
NYPD officials appeared to be linked to the monitoring, those documents did not confirm 
whether the NYPD itself was leading its own surveillance operation targeting activists. 

The attorneys litigating for the records say the NYPD's newly revealed operations are potential 
constitutional violations, especially since released MTA and Metro-North police observations of 
these protests frequently stated that the gatherings were "peaceful" and "orderly". 

"The fear and disarming effect caused by undercovers being assigned to what were and continue 
to be extraordinarily peaceful protests is disturbing;' said M1 Williams, one of the attorneys 
involved in the records request. "To the extent that it would influence individuals not to 
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participate and get individuals to censor what they say because of a fear of undercovers - that's a 
basis for a first amendment violation:• 

She added: "As someone who was present at the protests, it's disturbing to know the NYPD may 
have a file on me, ready to be used or to prevent me from getting a job simply because I've been 
active in some political capacity. That's potentially a fourth amendment violation for unlawful 
seizure, but on the other hand, we've seen law enforcement agencies have all sorts of 
justifications for data collection for public safety that the courts have allowed:' 

In response to the Freedom of Information Law request, John Donohue, the second highest 
ranking uniformed officer in the NYPD's intelligence bureau, argued in an affidavit that the NYPD 
could not release the records because public understanding of the undercover operations could 
help "would-be criminals" learn "the circumstances in which the NYPD does not, or cannot, 
deploy undercover officers". The release of the "multimedia" records of the protests, Donohue 
said, also could reveal "the kinds of optical technology NYPD uses, both in its undercover and 
general surveillance operations" and "any areas NYPD does not have under surveillance, thereby 
exposing gaps in coverage". 

The MTA and Metro-North disclosures from last summer revealed that transit police tracked 
activists' locations and shared images of some activists, like Jose La Salle, an organizer with the 
New York police watchdog group Copwatch Patrol Unit, and Alex Seel, a movement 
photographer. 

If similar multimedia images are being held by the NYPD, they could be a violation of the NYPD's 
protest monitoring rules, known as the Handschu guidelines, which are supposed to prevent the 
department from deploying undercovers or collecting images of protesters solely to keep tabs on 
their political activity. 

Martin Stolar, an attorney who helped bring about the Handschu guidelines in 1971, said it isn't 
clear if the NYPD violated the guidelines since we do not know if the monitoring is part of an 
authorized ongoing investigation. In an email to the Guardian, Stolar explained, the NYPD is 
"unlikely to tell you, or anyone, whether an investigation is ongoing or not and authorized or 
not". 

The NYPD did not respond to a request for comment. 

In recent years the NYPD has been criticized for alleged spying on political and ethnic groups 
without substantial evidence of criminal activity. New York City's independent police monitor 
released a report in August, concluding that between 2010 and 2015 the department routinely 
violated legal requirements in its monitoring of Muslim communities, failing to explain its use of 
undercovers and informants and extending investigations without evidence of criminal activity. 

In recent weeks, Black Lives Matter activists in New York have pointed to apparent sightings of 
undercover NYPD officers at protests and claim that the surveillance is ongoing. 

"This is still happening, we still have undercovers at our protests weekly;• said Armie Jeffreys, an 
organizer with NYC Shut It Down and Millions March. "But we're still out here. They can try if 
they want to, but it's not gonna stop us:• 

More news 
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Overview 

 New York City Police Department (NYPD) investigations of political activity in New York 
City are regulated by a set of court-mandated rules, also known as the Handschu Guidelines.  The 
Department of Investigation’s (DOI) Office of the Inspector General for the NYPD (OIG-NYPD) has 
completed an investigation into NYPD’s compliance with these rules.  Specifically, OIG-NYPD 
sought to examine whether NYPD’s Intelligence Bureau was conforming to rules concerning the 
informational threshold required to open an investigation, deadlines for closing or extending an 
investigation, restrictions on the use of human sources (confidential informants and undercover 
officers), and requisite approvals from senior management for other investigative activities.  This 
investigation included a review of a randomly selected set of highly confidential intelligence files 
not available to non-police entities, and thus never before subjected to a review of this type.   

 The investigation of political activity, like all police activity that can impact constitutional 
rights, is carefully regulated to balance the need for law enforcement to investigate and maintain 
public safety with the right of citizens to be free of government intrusion upon their private 
lives.1  The rules governing this balance are set forth not only by a federal court order but by 
NYPD's own regulations.  Thus, before NYPD can begin investigating political activity – which 
could include surveillance within a mosque, church, or synagogue – it must articulate, in writing, 
the objective basis of need for the investigation and must secure approvals from senior NYPD 
officials.  Further, permission is not open-ended; rather, it runs for a certain period of time, at 
the end of which NYPD must apply for (and justify) an extension or otherwise end the 
investigation.  The thresholds for obtaining and extending permission in this area are not 
particularly high.  The rules were amended after September 11, 2001, to accommodate the 
increased threat to the City.   

 OIG-NYPD’s investigation found that NYPD, while able to articulate a valid basis for 
commencing investigations, was often non-compliant with a number of the rules governing the 
conduct of these investigations.  For example, when applying for permission to use an 
undercover officer or confidential informant, the application must state the particular role of the 
undercover in that specific investigation, so that the need for this intrusive technique can be 
evaluated.  NYPD almost never included such a fact-specific discussion in its applications, but 
instead repeatedly used generic, boilerplate text to seek such permission.  Tellingly, this 
boilerplate text was so routine that the same typographical error had been cut and pasted into 
virtually every application OIG-NYPD reviewed, going back over a decade.   Further, among 
all cases reviewed, NYPD continued its investigations even after legal authorization expired more 
than half of the time.  Often more than a month of unauthorized investigation occurred before 
NYPD belatedly sought to renew the authorization.  While NYPD has provided assurances that 

                                                           
1 Based on its review, OIG-NYPD determined that the individuals under investigation were predominantly associated 
with Muslims and/or engaged in political activity that those individuals associated with Islam – more than 95% of all 
files reviewed for this investigation – although NYPD does not use such categorizations in its approval documents.  
However, in the past, investigations have focused on others, including Black and Latino activists, student groups, 
socialists, and political protesters.  This Report addresses only NYPD’s compliance with specific investigative rules 
and makes no conclusions about NYPD’s strategic decisions regarding investigations.  As noted below, in all files 
reviewed, NYPD articulated facts sufficient to meet the informational threshold required to open an investigation. 
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these investigations were always supervised (even if they ran past the authorized expiration 
date), the fact that deadlines were missed and rules were violated is troubling and must be 
rectified.   

These failures cannot be dismissed or minimized as paperwork or administrative errors.  
The very reason these rules were established was to mandate rigorous internal controls to ensure 
that investigations of political activity – which allow NYPD to intrude into the public and private 
aspects of people’s lives – were limited in time and scope and to ensure that constitutional rights 
were not threatened.  Unlike other constitutionally regulated law enforcement techniques, such 
as searching homes or tapping phones, investigating political activity – including surveillance of 
such activity – does not require approval from an independent third-party (usually a judge), but 
rather, is monitored by an internal police committee.  As a result, until OIG-NYPD conducted this 
review, there had never been any routine, independent third-party review to ensure compliance 
with these rules.  NYPD's compliance failures demonstrate the need for ongoing oversight, which 
OIG-NYPD will now provide. 

 Finally, protecting New York City residents from terrorism is a prime responsibility of 
NYPD – one it has done with remarkable and commendable success.  Terrorism is a real threat 
that requires constant vigilance; it does not require, however, that NYPD fall short of adhering to 
well-accepted rules for protecting the rights of the citizens it is sworn to protect.  Indeed, there 
was nothing in the documents that OIG-NYPD reviewed to suggest that adherence to the rules 
would have harmed the investigations at issue or hindered vigorous anti-terrorism enforcement. 
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Executive Summary 

All New York City Police Department (NYPD) investigations involving political activity are 
governed by section 212-72 of the NYPD Patrol Guide (the “Guidelines”) and are within the sole 
jurisdiction of NYPD’s Intelligence Bureau.  The Guidelines, sometimes referred to as Handschu 
Guidelines, are rooted in a 1971 federal lawsuit brought against the City, the Police 
Commissioner, and NYPD, where plaintiffs alleged that NYPD’s surveillance and related activities 
had violated the constitutional rights of various political, ideological, and religious groups and 
individuals.2  The lawsuit resulted in a consent decree that established the Guidelines.  In 
September 2002, just over a year after the attacks of September 11, 2001, NYPD moved to modify 
the restrictions placed upon it by the Handschu Guidelines to accommodate the new realities of 
a post-9/11 world.  These modified guidelines are currently codified in the NYPD Patrol Guide 
and are binding on all NYPD members of service who are engaged in the investigation of political 
activity.   

The Guidelines define several levels of investigation and contain requirements for how, 
and under what circumstances, NYPD’s Intelligence Bureau may commence an investigation 
involving political activity, the investigative tools available to NYPD in such investigations, the 
duration and extension of investigations, and the types of information NYPD’s Intelligence 
Bureau can retain on individuals and organizations.  Under the Guidelines, “political activity” can 
cover a wide range of activities, encompassing events people choose to participate in, 
organizations they belong to, where and with whom they choose to pray, and political statements 
made in public, private, or on social media.3  The Guidelines contain the following Statement of 
Policy:   

It is the policy of the New York City Police Department that investigations 
involving political activity conform to the guarantees of the Constitution, that care 
be exercised in the conduct of those investigations so as to protect constitutional 
rights, and that matters investigated be confined to those supported by a 
legitimate law enforcement purpose.4  

Central to the Guidelines is the balance that must be struck between ensuring the safety 
of New York City and protecting the constitutional rights of individuals whose political activity 
has drawn the attention of NYPD.  The Guidelines were established for the very purpose of 
ensuring that investigations involving political activity are subject to necessary controls and 
ongoing review.  The Guidelines grant NYPD significant power to investigate matters involving 
such activity so that potential unlawful acts can be detected before they happen.  Under the 
Guidelines, NYPD’s Intelligence Bureau may deploy formidable investigative tools when there is 
information indicating the mere possibility of unlawful conduct, including long-term surveillance 

                                                           
2 Handschu v. Special Services Div., 605 F. Supp. 1384, 1388 (S.D.N.Y. 1985). 
3 Political activity is defined as “[t]he exercise of a right of expression or association for the purpose of maintaining 
or changing governmental policies or social conditions.” 2014 NYPD PATROL GUIDE, GUIDELINES FOR UNIFORMED 
MEMBERS OF THE SERVICE CONDUCTING INVESTIGATIONS INVOLVING POLITICAL ACTIVITIES [PROC. NO.] 212-72, 
Definitions. (Effective Aug. 1, 2013) (hereinafter “Guidelines”). 
4 Guidelines, Appx B, § I. 
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and undercover operations.  The Guidelines are designed to allow NYPD to prevent such unlawful 
activity while protecting individuals and groups from the potential for unending investigation of 
constitutionally-protected activity in cases where such investigation is not necessary or merited.   

Mindful of the importance of NYPD’s compliance with the Guidelines, OIG-NYPD began 
investigating whether NYPD was in compliance with the Guidelines, as enumerated in Patrol 
Guide § 212-72.  Specifically, OIG-NYPD sought to determine whether NYPD’s Intelligence Bureau 
was conforming to the Guidelines’ rules concerning the informational threshold required to open 
an investigation, deadlines for closing or extending investigations, restrictions on the use of 
human sources (confidential informants and undercover officers), and requisite approvals from 
senior management for other investigative activities.5  The review focused largely on three 
categories of investigations:  (1) Preliminary Inquiries; (2) Full Investigations; and (3) Terrorism 
Enterprise Investigations. 

In conducting this particular review, OIG-NYPD did not seek to re-investigate NYPD’s 
cases, to replace the investigative judgment of NYPD’s Intelligence Bureau, or to assess the 
appropriateness of NYPD’s decision to use confidential informants and undercover officers when 
investigating political activity.  Likewise, this Report does not investigate the activities of NYPD’s 
Zone Assessment Unit (formerly known as the Demographics Unit), which NYPD disbanded in 
2014.  Instead, this investigation assesses whether NYPD is adhering to the well-established and 
long-standing safeguards and rules that must be followed when conducting investigations of 
political activity. 

To conduct this review, OIG-NYPD reviewed relevant documents in a random sample of 
NYPD Intelligence Bureau cases closed between 2010 and 2015.  The review included 
examination of the following categories of documents:  

 

 Investigative Statements, also referred to as Handschu Statements, which 
NYPD’s Intelligence Bureau uses to summarize case facts, note procedural 
history, secure requisite approvals, and memorialize relevant dates.  
 

 Human Source Authorization Memoranda, which are used to request 
authorization for use of undercover officers or confidential informants 
(collectively referred to as “human sources” by NYPD’s Intelligence 
Bureau, with no differentiation between the two).   

 

 Discontinuance Memoranda, which memorialize the closure of an 
investigation.  

 

 

                                                           
5 See sections V(B), V(C), V(D), and VI(3)(a) of the Guidelines.  This Report does not assess NYPD’s compliance with 
other aspects of the Guidelines, which may be subjects of later reports.   
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OIG-NYPD’s investigation found the following: 

 More than half the time, investigations continued even after approval of the operation 
expired.  Investigations of political activity are subject to strict time limitations which can 
be renewed.  Preliminary Inquiries are initially authorized for a period of 180 days and 
may be extended for additional 90-day periods.  Full Investigations and Terrorism 
Enterprise Investigations are initially authorized for a period of one year and may be 
extended for additional one year increments.  Even when calculating deadlines in a light 
favorable to NYPD, OIG-NYPD found that the Department failed to renew investigations 
before the authorization expired more than 53.5% of the time, resulting in investigations 
of political activity that continued without the requisite authorization.  NYPD confirmed 
that, in general practice, if a deadline passes before the requisite extension authorization 
is obtained, the investigation will continue and will be subject to supervision.  From its 
review, OIG-NYPD found that when investigative activity ran past the deadline, the 
unauthorized investigation continued for an average of 22 days before reauthorization 
was obtained.  OIG-NYPD found that 25.6% of extensions exceeded their deadlines by 
more than 31 days.  Delays longer than a month are significant because the NYPD 
Intelligence Bureau committee that reviews these cases meets on a monthly basis.6    
 
The failure to adhere to time limitations cannot be discounted as merely technical or 
administrative.  The Guidelines were designed to establish certain baseline controls on 
NYPD’s considerable investigative power.  When NYPD does not follow these rules, an 
investigation is proceeding without the required authorization and the Guidelines have 
been violated.  Because there has historically been no third-party review and NYPD is self-
monitoring, careful compliance is particularly important. 
 

 The use of human sources (confidential informants and undercover officers) continued 
after approval expired more than half of the time.  The Guidelines permit the use of 
confidential informants and undercover officers when investigating political activity, but 
such usage is also subject to strict but renewable 120-day time limitations.  NYPD failed 
to timely reauthorize the use of human sources 57.3% of the time, resulting in undercover 
officers and confidential informants who were potentially working investigations without 
the requisite authorization.  NYPD confirmed that if a deadline has passed and the 
requisite extension authorization has not been obtained, the use of human sources will 
generally continue and will be supervised.  When human source activity ran past the 
deadline, the unauthorized use continued for an average of 31 days before 

                                                           
6 NYPD provided OIG-NYPD with its own date list for tracking approvals of investigation extensions.  As discussed in 
this Report, OIG-NYPD has concerns about NYPD’s method of tracking approvals.  Even applying NYPD’s own 
approval dates, however, NYPD’s Intelligence Bureau missed deadlines for reauthorizing investigations to a degree 
similar to OIG-NYPD’s findings.  NYPD’s own dates reflect that 55.8% of extensions occurred after the prescribed 
deadlines had passed.  The average number of days of unauthorized investigation was 18, and 16.3% of deadlines 
were exceeded by more than 31 days.  
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reauthorization was obtained.  OIG-NYPD found that 16% of human source extension 
documents were unauthorized for over a month before reauthorization was obtained.7     
 

 NYPD routinely fails to describe the role of undercover officers or confidential 
informants in any Human Source Authorization Memoranda.  Section 212-72 of the 
NYPD Patrol Guide requires that the request to use undercover officers or confidential 
informants include: (1) a description of the facts on which the investigation is based; and 
(2) the role of the undercover.  Without this information, a reviewer cannot determine 
whether the use of this intrusive technique is necessary.  However, all Human Source 
Authorization Memoranda reviewed simply cited to the corresponding Investigative 
Statement for the facts of the investigation and included no information on the role of 
the undercover in the investigation.  These applications were approved despite the failure 
to include a case-specific particularized need. 
 

 When Preliminary Inquiries were extended, the extensions did not include articulable 
reasons why further investigative steps were warranted.  The Guidelines require that 
when extending Preliminary Inquiries, NYPD articulate the reasons why the investigation 
is continuing despite the absence of a reasonable indication of unlawful activity.  (Where 
a reasonable indication of unlawful activity does exist, the Preliminary Inquiry should be 
converted to a Full Investigation.)  One hundred percent of Preliminary Inquiry extensions 
reviewed failed to include this articulation of reasons.  Some contained generic language 
about the need to extend the case, but no fact-specific reasons about the need to 
investigate further.  Other applications did not even contain this generic language.  While 
OIG-NYPD was satisfied with NYPD’s subsequent verbal rationale for why extensions were 
required in specific cases, the rules nevertheless require that NYPD document those 
reasons in writing.   
 

 Authorization and extension documents for investigations and the use of human 
sources often contained signature errors, date errors, and related errors.  The Guidelines 
do not specifically require NYPD to memorialize the dates of when investigations are 
opened or extended, nor do they specifically require signatures or check-boxes.  The 
Guidelines do, however, require authorizations and adherence to time limitations.  To 
meet these requirements, basic principles of record-keeping and compliance would call 
for a robust, consistent, and auditable system for registering and tracking such approvals 
and their dates.  While NYPD has voluntarily set up processes to facilitate such 
compliance, the Department has not consistently followed these processes.  Recently, 
NYPD’s Intelligence Bureau has informed OIG-NYPD of the implementation of a new case 
tracking system that may address some of these issues. 
 

                                                           
7 NYPD provided OIG-NYPD with its own date list for tracking approvals of human source extensions.  As discussed 
in this Report, OIG-NYPD found the data to be unreliable for analytical purposes because 13.2% of these “dates” did 
not identify a specific approval date but simply noted the month and year.  As a result, NYPD’s own tracking data 
could not be used to calculate the levels of unauthorized human source activity.  
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 Investigative Statements for Preliminary Inquiries, Full Investigations, and Terrorism 
Enterprise Investigations sufficiently articulated facts to satisfy the thresholds required 
by the Guidelines.  NYPD may open a Preliminary Inquiry when it receives an allegation 
or information “indicating the possibility of unlawful activity.”8  A Full Investigation may 
be launched if the “facts or circumstances reasonably indicate that an unlawful act has 
been, is being, or will be committed.”9  A Terrorism Enterprise Investigation may be 
initiated when the “facts or circumstances reasonably indicate that two or more persons 
are engaged in an enterprise for the purpose of (i) furthering political or social goals 
wholly or in part through activities that involve force, violence or other unlawful acts; (ii) 
engaging in terrorism as defined in N.Y. Penal Law § 490.05, or (iii) committing any offense 
described in [specific sections of the penal code].”10  When reviewing Investigative 
Statements through the perspective of the “prudent investigator” – as indicated by the 
Guidelines – OIG-NYPD determined that the Investigative Statements for Preliminary 
Inquiries, Full Investigations, and Terrorism Enterprise Investigations articulated facts 
sufficient to meet the required thresholds.  This finding is important because it 
demonstrates that NYPD has been articulating valid reasons for its general decisions to 
open particular cases.  OIG-NYPD found nothing to suggest improper motives in these 
documents.   

 

In light of these findings, OIG-NYPD submits the recommendations below.  

Tracking Deadlines and Securing Timely Renewals 

1. For investigations of political activity, NYPD should use a formal mechanism for tracking 
investigative deadlines and should ensure that, where needed, extensions are approved 
prior to required deadlines.  Given the percentage of Preliminary Inquiries, Full 
Investigations, and Terrorism Enterprise Investigations that continued without the 
appropriate documented authorization, NYPD should take greater steps to ensure that 
investigations are either renewed in a timely manner or closed once the investigative 
period has expired.  Such steps include establishing and using a more robust system to 
track and alert the Intelligence Bureau of upcoming deadlines, as well as better 
coordination to secure the appropriate authorizations before the scheduled expiration of 
an investigation.   
 

2. NYPD should use a formal case tracking mechanism that identifies when investigations 
advance to the next investigative level.  While the level of investigation can change over 
time (e.g., Preliminary Inquiries can advance into Full Investigations, Terrorism Enterprise 
Investigations can change into Full Investigations, etc.), NYPD’s system for assigning and 
tracking case numbers did not effectively trace the full history of the investigation.  For 
example, a Preliminary Inquiry may escalate to a Full Investigation, but separate case 

                                                           
8 Guidelines, Appx B, § V(B)(1).  It is important to note that the threshold standard in such matters is relatively low.   
9 Guidelines, Appx B, § V(C). 
10 Guidelines, Appx B, § V(D)(1)(a). 
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numbers are assigned such that a review of the Preliminary Inquiry may not identify the 
subsequent Full Investigation.  Case tracking terminology should more clearly capture all 
investigations related to the same core set of facts.   
 

3. For the use of confidential informants and undercover officers in investigations of 
political activity, NYPD should use a formal mechanism for tracking expiration deadlines 
and ensure that extensions are approved prior to the expiration of an authorization.  
Given the percentage of instances where confidential informants and undercover officers 
may have been utilized on investigations without appropriate authorization, NYPD should 
take greater steps to ensure that the use of a human source in an investigation is either 
renewed in a timely manner or closed once the authorization expires.  Such steps include 
establishing and using a more robust system to track and alert the Intelligence Bureau of 
upcoming deadlines, as well as better coordination to secure appropriate authorizations 
before the scheduled expiration of an authorization.   
 
With respect to Recommendations 1 and 3, NYPD’s Intelligence Bureau has recently 
informed OIG-NYPD that in July 2016, it began using a new case tracking system that 
apparently allows NYPD to more efficiently and effectively track cases.  This is a promising 
development, and OIG-NYPD looks forward to evaluating whether the new system 
effectively addresses the deficiencies outlined in this Report. 

Memorializing Requisite Approvals for Investigations 

4. For requests to extend a Preliminary Inquiry, NYPD should ensure that Investigative 
Statements capture fact-specific reasons why further investigative steps are warranted.  
In consideration of the justification requirement attached to extensions of Preliminary 
Inquiries, requests for extending Preliminary Inquiries should include specific, fact-based 
reasons why further investigative steps are necessary and should not be limited to 
boilerplate statements.  
 

5. For authorizations and renewals of investigations, NYPD should create controls to 
ensure that authorizations to renew or extend investigations properly capture the date, 
signature, and approval of the authorizing officials.  To avoid errors and facilitate 
compliance with all applicable rules and internal practices, NYPD should create controls 
so that all written authorizations and renewals properly capture the date and the name, 
signature, and authorizing action of the requisite supervisor.   
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Requests to Use or Extend the Use of Confidential Informants or Undercover Officers 

6. NYPD’s Human Source Authorization Form should require members of NYPD’s 
Intelligence Bureau to specify the role of the undercover officer or confidential 
informant.  Consistent with the applicable rules, requests to use undercover officers and 
confidential informants should not be limited to boilerplate language but instead should 
include a specific discussion of the role of the human source in the investigation.11  
 

7. NYPD should specify, when extending use of an undercover or confidential informant, 
the reason for the extension.  In consideration of the justification requirement attached 
to extending the use of an undercover, requests for extensions should include specific, 
fact-based reasons for the extension.  
 

8. NYPD should create controls to ensure that authorizations to use or extend the use of 
human sources properly capture the date, signature, and approval of the appropriate 
supervisor.  To avoid errors and facilitate compliance with all applicable rules, NYPD 
should create controls so that all written authorizations and renewals properly capture 
the date and the name, signature, and authorizing action of the requisite supervisor.   
 

9. NYPD’s Human Source Authorization Form should include the number of the extension 
request and the date of the last extension.  Although NYPD maintains a record of each 
date that NYPD believes a human source extension request was approved, these records 
are difficult to reconcile with documentation because Human Source Authorization Forms 
for any given investigation are not numbered in any sequential order and do not list the 
previous extension date.  Including this information, as it is contained in Investigative 
Statements, would simplify independent verification of extension dates.   
 

Codification of Policies and Procedures 

10. NYPD should consolidate its policies and procedures for investigations involving 
political activity into a unified handbook.  Although NYPD’s Intelligence Bureau has made 
important strides with documenting policies and procedures for investigations – including 
initial steps towards consolidating its operational policies – more work is needed to codify 
these practices and guidelines into a single handbook that provides investigators, 
attorneys, analysts, and supervisors with a baseline for what is required and 
recommended in such investigations.  Without official policies, there is a risk that 
necessary safeguards surrounding investigations of political activity will not be observed 
in a thorough and consistent manner throughout the Intelligence Bureau.   

                                                           
11 “Undercover” includes all undercover personnel, including confidential informants, based on the definition 
established in Handschu v. Special Services Div., 605 F. Supp. at 1391 (S.D.N.Y. 1985)(“An employee or agent of the 
New York City Police Department who joins or participates in a political organization for the purpose of investigation 
without disclosing police affiliation.”). 
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11. NYPD should develop written guidelines concerning informational standards for 

Preliminary Inquiries, Full Investigations, and Terrorism Enterprise Investigations.  
Appreciating that each investigation is unique and that the nature of threats and criminal 
activity changes over time, NYPD’s Intelligence Bureau should develop written guidelines 
concerning the informational thresholds for each level of investigation.  Having such 
guidelines would help ensure consistency across investigations and provide NYPD’s 
Intelligence Bureau with a baseline for assessing facts and making determinations.  Such 
guidelines would not be static, but would instead require updates as the nature of the 
threat evolves. 
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Introduction 

I. NYPD Investigations of Political Activity:  Handschu and Patrol Guide § 212-72 

All NYPD investigations involving political activity are governed by a unique set of rules 
codified in section 212-72 of the NYPD Patrol Guide.12  The Guidelines, sometimes referred to as 
the Handschu Guidelines, are rooted in the following Statement of Policy:   

It is the policy of the New York City Police Department that investigations involving 
political activity conform to the guarantees of the Constitution, that care be 
exercised in the conduct of those investigations so as to protect constitutional 
rights, and that matters investigated be confined to those supported by a 
legitimate law enforcement purpose.13  

The Guidelines contain regulations for how and under what circumstances NYPD can 
commence an investigation involving political activity, the different levels of investigation, the 
investigative tools available to NYPD in such investigations, the duration and extension of 
investigations, and the type of information NYPD’s Intelligence Bureau can retain on individuals 
and organizations.  

These rules stem from a 1971 class-action lawsuit brought by civil rights and civil liberties 
activists against the City, the Police Commissioner, and NYPD’s Intelligence Bureau (then called 
the Special Services Division).14  The suit alleged that the Special Services Division had surveilled, 
infiltrated, and compiled dossiers on various political, ideological, and religious groups and 
individuals, thereby suppressing plaintiffs’ constitutionally protected political activity.  Following 
a 1985 court ruling, the City entered into a consent decree which vested NYPD’s Intelligence 
Bureau with the sole authority within NYPD to investigate political activity and which established 
rules – the Handschu Guidelines – to govern these investigations. 

In September 2002, a year after the attacks of September 11, 2001, NYPD successfully 
moved to modify the restrictions of the Handschu Guidelines to be more consistent with the 
United States Department of Justice Guidelines issued in 2002.15  These modified guidelines are 
currently codified in Patrol Guide § 212-72 and are binding on all NYPD members of service who 

                                                           
* NYC Department of Investigation Commissioner Mark G. Peters and Inspector General for the NYPD Philip K. Eure 
thank the staff of OIG‐NYPD and DOI for their efforts, persistence, and insight in helping to produce this Report.  
Gratitude is also extended to the New York City Police Department for its cooperation during the preparation of this 
Report. 
12 A copy of the Guidelines is attached at Appendix A. 
13 Guidelines, Appx B, § I. 
14 Handschu v. Special Services Div., 605 F. Supp. at 1388 (S.D.N.Y. 1985). 
15 The U.S. Department of Justice has since repealed the 2002 DOJ Guidelines.   
See https://www.justice.gov/archive/opa/docs/guidelines.pdf (current guidelines), 
https://www.justice.gov/ag/attorney-generals-guidelines-general-crimes-racketeering-enterprise-and-
domestic#preliminary (2002 Guidelines)  
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are engaged in the investigation of political activity.16  The Guidelines define “political activity” 
as “[t]he exercise of a right of expression or association for the purpose of maintaining or 
changing governmental policies or social conditions.”17 

II. OIG-NYPD Investigation 

Recognizing the serious threat that the City faces from potential terrorist attacks, the 
Guidelines give NYPD significant power to investigate matters involving political activity so that 
potential unlawful conduct can be detected before it happens.  NYPD’s Intelligence Bureau may 
deploy formidable investigative tools when there is evidence of the mere possibility of unlawful 
conduct.  While such powers enable NYPD to protect the City and promote public safety, they 
also implicate the constitutional rights of those being investigated.  Indeed, the Guidelines 
acknowledge the importance of safeguarding constitutional protections while investigating 
political activity.18     

Considering the broad powers NYPD has in investigations involving political activity, the 
importance of compliance with these requirements cannot be overstated.  As noted, documents 
reviewed by OIG-NYPD revealed a particular focus at this time by the Intelligence Bureau on 
political activity by individuals with religious affiliations.  The confluence of two forms of 
constitutionally protected activity – free speech and the free exercise of religion – underscores 
the necessity for strict compliance with the Guidelines so that the rights of groups and individuals 
are protected.  Because the files in question are, quite legitimately, not available to non-police 
reviewers, no systemic analysis of NYPD’s compliance had been possible prior to OIG-NYPD’s 
creation.   

Mindful of these concerns, in 2015 DOI’s OIG-NYPD began investigating NYPD’s 
compliance with the Guidelines, as enumerated in Patrol Guide § 212-72.  Specifically, OIG-NYPD 
sought to examine whether NYPD’s Intelligence Bureau was conforming to certain standards, 
rules, and parameters established by the Guidelines.  These standards and rules include the 
informational threshold required to open an investigation, authorizations and deadlines for 
closing or extending investigations, restrictions on the use of human sources, and requisite 
approvals from senior management for various investigative activities.   

OIG-NYPD’s investigation focused primarily on section five of the Guidelines – “Levels of 
Investigation” – which governs the types of investigations that can be commenced and the 
requirements for opening, extending, and closing these investigations, as well as rules on using 
confidential informants and undercover officers.  Future reports may review other aspects of the 
Guidelines and the work of NYPD’s Intelligence Bureau.    

                                                           
16 As of the release of this Report, the federal court in Handschu v. Special Services Div. is considering new changes 
to the Guidelines.  OIG-NYPD’s Report is limited to the current version of the Guidelines and does not opine on the 
changes under consideration by the court.   
17 Guidelines, Definitions. 
18 See, e.g., Guidelines, Appx A, § 3(I); Appx B, Preamble; Appx B § I; Appx B § II. 
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Methodology and Access 

I. Treatment of Sensitive Information 

OIG-NYPD’s investigation required establishing review criteria, determining the 
appropriate sampling approach, consulting with NYPD’s Intelligence and Legal Bureaus, and 
identifying, reviewing, and assessing the relevant NYPD Intelligence Bureau records.  Given the 
highly sensitive nature of the Intelligence Bureau’s investigations, steps to protect the security of 
information were necessary and agreed upon with NYPD.  These steps included inspection of 
certain documents on site and only by security-vetted OIG-NYPD staff.  Further, certain sensitive 
information has been redacted from the public version of this Report and no case-specific 
information has been included.    

II. Compliance Criteria  

Based on the language of the Guidelines and their requirements, as well as a preliminary 
review of NYPD Intelligence Bureau documents, OIG-NYPD developed criteria to assess and 
quantify NYPD’s compliance with the Guidelines.  For this Report, OIG-NYPD developed criteria 
by focusing primarily on the requirements established in the “Levels of Investigation” section       
(§ V) and the “Undercover Operations” section (§ VI.a) of the Guidelines.  The compliance criteria 
fall broadly into the following categories: 

 Authorizations of Investigations:  The Guidelines require written authorization by specific 
supervisory titles before an investigation can be opened and renewed.  OIG-NYPD 
assessed whether such authorizations were obtained. 
 

 Time Limitations:  Each level of investigation is subject to strict time limitations, both for 
the initial investigation and for any extensions.  OIG-NYPD assessed NYPD’s compliance 
with these time limitations.  
 

 Informational Threshold for Opening an Investigation:  For each level of investigation, 
the evidence must satisfy a particular informational standard before the investigation can 
proceed.  OIG-NYPD assessed whether those thresholds were met.  
 

 Extensions:  For Preliminary Inquiries, the Guidelines require that NYPD articulate reasons 
why further extensions of the investigation are required.  OIG-NYPD determined whether 
NYPD was providing proper written justification for continuing these investigations.  (This 
is not required for Full Investigations and Terrorism Enterprise Investigations).   
 

 Use of Undercover Members of NYPD or Confidential Informants:  The use of human 
sources requires separate written authorizations that are also subject to time limitations.  
OIG-NYPD assessed NYPD’s compliance with these requirements.19   

                                                           
19 For a detailed breakdown of the Guidelines’ language supporting these criteria, please see Appendix B. 
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OIG-NYPD opted to apply these criteria to three levels of investigation identified in the 

Guidelines: (1) Preliminary Inquiries; (2) Full Investigations; and (3) Terrorism Enterprise 

Investigations. OIG-NYPD's investigation did not include "Checking of Leads," the lowest level of 

investigation, because the Guidelines provide only limited criteria by which to measure 

compliance. 

Ill. Scope and Sampling 

OIG-NYPD's investigation involved reviewing documents associated with a sample of 

closed investigations to assess compliance with the Guidelines. To obtain a sample of cases for 

review that both best approximates the characteristics of all closed cases and would result in a 
document set that could be reviewed in a reasonable period of time, OIG-NYPD asked NYPD to 

produce a list of case numbers for all cases investigated under the Guidelines that were 

discontinued or closed in the 2010-2015 time frame, separated by year and level of investigation. 

From this complete list of investigations, OIG-NYPD created a review sample by randomly 

selecting approximately 20% of discontinued cases in each case type, separated by individual 

year. 20 The sampling protocol is depicted in Table A. The total resulting number of cases for 

review was-· - ofthe cases were Preliminary Inquiries,- were Full Investigations, 
and -were Terrorism Enterprise Investigations. OIG-NYPD's sample included investigations 

opened between 2004 through 2014. 

2010 

2011 

2012 

2013 

2014 

2015 

Preliminary Inquiry 

Cases 
Closed 

Number 
Selected 

TABLE A -CASE SAMPLE 

Full Investigation 

Cases 
Closed 

14 

Number 
Selected 

Terrorism Enterprise 

Investigation 

Cases 
Closed 

Number 
Selected 
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For each of the- investigations, OIG-NYPD requested and conducted on-site reviews 

of the following categories of documents: 

• Investigative Statements, also referred to as Handschu Statements, which NYPD's 

Intelligence Bureau uses to summarize case facts, note the procedural history, 

secure the requisite approvals, and memorialize relevant dates. A new 

Investigative Statement is generated each time an investigation is extended, so a 

single investigation may consist of multiple Investigative Statements. 

• Human Source Authorization Memoranda, which are used to request 

authorization for use of undercover officers or confidential informants 

(collectively referred to as "human sources" by NYPD's Intelligence Bureau, with 

no differentiation between the two). Because human source authorizations are 

subject to time limitations and can be renewed, a single investigation may include 

multiple memoranda. 

• Discontinuance Memoranda, which memorialize the closure of an investigation. 

In total, OIG-NYPD reviewed- documents associated with- cases. To ensure 

accuracy, all information recorded in OIG-NYPD's review was subjected to quality control 

measures. 

For context and background, OIG-NYPD also reviewed NYPD Intelligence Bureau training 

material, organizational charts, and documents which outline the Bureau's policies, practices, 

procedures, and standards regarding the handling of investigations under the Guidelines. 

15 
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Investigations Under the Guidelines 

 The following section provides an overview of the levels of investigations under the 
Guidelines, the process by which NYPD’s Intelligence Bureau manages those investigations, the 
use of human sources, and the Intelligence Bureau’s policies and practices for investigations of 
political activity.   

I. Levels of Investigations 

This Report focuses on three of the four levels of investigations involving political activity: 
Preliminary Inquiries, Full Investigations, and Terrorism Enterprise Investigations.  This Report 
does not cover the first level of investigation, “Checking of Leads.”    

a. Preliminary Inquiry 

 Preliminary Inquiries are matters where allegations or information require further 
scrutiny because there is a “possibility”— but not yet a “reasonable indication” – of unlawful 
activity.21  According to NYPD’s application of the Guidelines, Preliminary Inquiries can be 
triggered by what a person (such as a vetted source of information, an undercover officer, or a 
confidential informant) witnesses or hears.   

b. Full Investigation 

 Full Investigations are subject to a stricter threshold standard and “may be initiated when 
facts or circumstances reasonably indicate that an unlawful act has been, is being, or will be 
committed.”22   While the Guidelines note that the standard is substantially lower than probable 
cause, “[t]here must be an objective, factual basis for initiating the investigation; a mere hunch 
is insufficient.”23  As compared to Preliminary Inquiries, NYPD investigators in a Full Investigation 
have a wider array of investigative techniques available to them. 

c. Terrorism Enterprise Investigation 

 Terrorism Enterprise Investigations are similar to Full Investigations but involve more than 
one subject engaged in an enterprise.  The threshold standard is more detailed than Preliminary 
Inquiries and Full Investigations, though it also turns on a “reasonable indication” of unlawful 
activity.   

 NYPD has explained that, while not required by the Guidelines, it has set a higher internal 
threshold standard for targeting a location as the subject of a Terrorism Enterprise Investigation.  
According to NYPD, for a location or institution – such as a mosque – to be the subject of a 
Terrorism Enterprise Investigation, there must be a reasonable indication that the leadership or 
staff members are involved in unlawful activity.  If an individual is observed engaging in suspicious 
behavior during a Terrorism Enterprise Investigation, but is not part of the enterprise under 

                                                           
21 Guidelines, Appx B, § V(B)(1). 
22 Guidelines, Appx B, § V(C). 
23 Guidelines, Appx B, § V(C)(1). 
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investigation, the individual could be subject to a separate NYPD Intelligence Bureau 
investigation.   

II. Undercover Officers and Confidential Informants 

The Guidelines permit NYPD’s Intelligence Bureau to use undercover officers and 
confidential informants (collectively “human sources”) in investigations of political activity.24  
NYPD’s Intelligence Bureau stated that human sources are only used if, based on all 
circumstances surrounding a case, they are the “most effective means” of obtaining 
information.25  According to NYPD, human sources are prohibited from disrupting lawful political 
activity and cannot, as a source, attend religious services unless in connection with a subject of 
an investigation under the Guidelines.   

III. NYPD Intelligence Bureau Meetings   

In order to authorize or extend Preliminary Inquiries, Full Investigations, and Terrorism 
Enterprise Investigations, members of NYPD’s Intelligence Bureau’s Legal Matters Unit (LMU), 
alongside analysts, detectives, and their various supervisors, must first draft Investigative 
Statements.26  Investigative Statements are reviewed at monthly “Handschu Committee” 
meetings and are approved in writing by both the Commanding Officer and the Deputy 
Commissioner of the Intelligence Bureau.  The Handschu Committee currently includes the 
Deputy Commissioner, Commanding Officer, and Executive Officer of the Intelligence Bureau, the 
Deputy Commissioner and Assistant Deputy Commissioner for Legal Matters, the senior 
leadership of the Intelligence Operations and Analysis Section, the Commanding Officer of the 
Criminal Intelligence Section, and Department attorneys, among others.  The Committee 
discusses cases and asks questions so that the Deputy Commissioner can make determinations 
about investigations.  

At Handschu Policy Meetings, held every four to six weeks, members of NYPD’s 
Intelligence Bureau attempt to determine the best way to create policies to guide the operations 
of the Bureau. During these meetings, participants formulate workable rules and practices in 
order to improve the Intelligence Bureau’s functionality and compliance with the Guidelines. 

 At weekly Collections meetings, Intelligence Bureau professionals discuss, review, and 
critique specific investigations that are currently underway.  In these meetings, participants 
analyze investigations from an operational perspective and attempt to determine the best way 
to proceed.  All Intelligence Bureau investigations undergo this process. 

 NYPD’s Intelligence Bureau also holds regular “DD5” review meetings in which all field 
intelligence reports (known as “DD5s”) are reviewed.  LMU attorneys review all DD5s to spot 
issues and potential violations of internal practices, and provide guidance to investigators on 
what content should be included in these field intelligence reports.  

                                                           
24 Guidelines, Appx B, § VI(3)(a). 
25 Guidelines, Appx B, § VI(3)(a)(i). 
26 LMU is comprised of five non-uniformed attorneys and one uniformed attorney who report to a Deputy 
Commissioner.  Members of LMU attend all Intelligence Bureau meetings.   
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IV. Intelligence Bureau Policies Governing Investigations Under the Guidelines 

NYPD’s Intelligence Bureau does not currently have a unified policy manual to govern all 
investigations falling under the Guidelines.  Instead, the Intelligence Bureau’s policies, 
procedures, and guidelines are spread across a range of meeting minutes, handbooks, emails, 
and related records.  According to NYPD, beginning in early 2011, the Intelligence Bureau’s 
analysts, investigators, and lawyers increased their collaboration on the drafting of Investigative 
Statements.  This collaboration led to a more systemized documentation of the process.  NYPD’s 
Intelligence Bureau has, for several years, also discussed the development of a single policy 
manual, but the project remains ongoing.   
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Investigations, the use of human sources, and the respective extensions of both, are 

subject to strict time limitations under the Guidelines. These time limitations help ensure that 

investigations are completed in an efficient manner and do not continue indefinitely when they 

are not productive. OIG-NYPD's review found a material level of non-compliance by NYPD with 

the applicable time limitations under the Guidelines. 

a. Preliminary Inquiries, Full Investigations, and Terrorism Enterprise 
Investigations 

i. Methodology for Calculating Dates 

Preliminary Inquiries are initially authorized for a period of 180 days and may be extended 

for additional 90-day periods. Both Full Investigations and Terrorism Enterprise Investigations 

may be initially authorized for one year (365 days) and can be renewed in additional one-year 

(365-day) increments.27 Because the Guidelines do not require initial investigation 

authorizations to be documented in writing, OIG-NYPD used the opening dates provided by NYPD 

as the opening date of each investigation reviewed. NYPD's Intelligence Bureau confirmed that 

this is the appropriate date for the initial approval. For extensions, OIG-NYPD used the date that 

the Deputy Commissioner of Intelligence signed and approved the authorization forms. 28 Each 

time an extension was approved, OIG-NYPD would reset the 90-day or 365-day extension clock 

to identify the next anticipated extension date.29 This approach takes into account possible 

delays in extensions earlier in the investigation and adjusts for them, so that these delays do not 

accumulate across the length of the investigation. In other words, OIG-NYPD's date calculations 

avoid double-counting a particular delay. Such calculations are therefore favorable to NYPD 

when assessing compliance. A summary of the formulas used in OIG-NYPD's date calculations 

can be found in Table B. 

27 Guidelines, Appx B, § V(C)(4)(b), V(D)(4)(b). 
28 If the authorization form was lacking a date for the signature of the Deputy Commissioner of Intelligence, OIG
NYPD relied instead on the signature date of the Commanding Officer or, if none, the applicable deadline as 
identified in subsequent Investigative Statements or, if none, the date of the Investigative Statement itself. 
29 Under OIG-NYPD's calculations, if a document was expected for a final extension date but none was filed, OIG
NYPD calculated the number of days between the expected extension date and the discontinuance date to 
determine whether the missing extension should be marked "late." OIG-NYPD found that .. such 
discontinuances occurred later than the extension deadline. In addition, .. extension requests- all occurring 
at the end of investigations- were disapproved. For these, OIG-NYPD also calculated the number of days between 
the expected extension date and the discontinuance date to determine whether the disapproval should be marked 
"late." .. of those disapprovals occurred prior to the extension deadline, while .. occurred after the 
extension deadline. 

19 
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TABLE B – DATE CALCULATIONS FOR INVESTIGATION EXTENSIONS 

 

Anticipated First 
Extension Date 

(following Initial 
Authorization) 

Extensions 

Preliminary Inquiry 
Opening Date  

+ 180 Days 

Last Recorded 
Extension Date  

+ 90 Days 

Full Investigation 
Opening Date  

+ 365 Days 

Last Recorded 
Extension Date  

+ 365 Days 

Terrorism Enterprise Investigation 
Opening Date  

+ 365 Days 

Last Recorded 
Extension Date  

+ 365 Days 

 

 In order to test this methodology, OIG-NYPD asked NYPD to produce its own tracking data 
for the opening and extension dates both on Investigative Statements and on authorizations and 
extensions for the use of human sources (discussed further below).  With respect to Investigative 
Statements, the data provided by NYPD resulted in outcomes not significantly different from OIG-
NYPD’s findings (see below and footnote 6 above).  However, OIG-NYPD could not make full use 
of NYPD’s data because the Department has considered numerous different types of events 
(signature pages, meeting minutes, emails) to constitute approvals by the Deputy Commissioner 
of Intelligence.  Such variation in tracking does not lend itself to appropriate oversight and 
increases the risk of tracking failures.  This issue arose most prominently with respect to human 
source authorizations.  OIG-NYPD could not even compare its findings to NYPD’s own tracking 
sheet because 13.2% of NYPD’s entries recorded only the month and year but not the specific 
day of the approval (see footnote 7 above).  

The weaknesses in NYPD’s current case tracking and monitoring process – which make it 
difficult to reliably assess NYPD’s compliance with the Guidelines – highlight the need for NYPD 
to use a more thorough, consistent, and auditable system for registering and tracking dates and 
deadlines for the authorization and extension of investigations and the use of human sources.  
While the findings below identify the degree to which NYPD was non-compliant with the 
prescribed deadlines under the Guidelines, the broader concern is that NYPD does not have an 
adequate system in place to ensure compliance with these deadlines.  Recently, NYPD’s 
Intelligence Bureau has informed OIG-NYPD of the implementation of a new case tracking system 
that may address some of these issues.  This is a promising development, and OIG-NYPD looks 
forward to evaluating whether the new system effectively addresses the deficiencies outlined in 
this Report. 
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OIG-NYPD's analysis found that -of the- extensions reviewed (53.5%) failed to 

meet the renewal deadline and were dated after the required deadlines. When investigations 

exceeded their extension deadlines, the average number of days that investigations continued 

past their extension deadlines was 22 per extension. One-quarter(- extensions, or 25.6%) 

of extensions exceeded their deadlines by more than 31 days. The average number of days per 

extension that investigations continued past their deadlines differed by investigation type (see 

Table C). For Preliminary Inquiries, the average number of days that each extension exceeded its 

deadline was 20, while Full Investigations and Terrorism Enterprise Investigations averaged 30 

days and 18 days, respectively. 

TABLE C -INVESTIGATIONS: DAYS OF UNAUTHORIZED ACTIVITY PER EXTENSION 

Average 

Preliminary Inquiry 20 Days 

Full Investigation 30 Days 

Terrorism Enterprise Investigation 18 Days 

Although the average overage for each individual extension was 22 days, when an 

investigation has multiple extensions and several of these extensions miss the deadline, the 

cumulative impact on that particular investigation may be more than 22 days. For example, for 

Preliminary Inquiries examined, the accumulated number of days of unauthorized investigative 

activity on a single Preliminary Inquiry ranged from zero days (no missed deadlines within one 

investigation) to 117 days (multiple missed deadlines within one investigation), with an average 

of 33 accumulated days of unauthorized investigative activity per Preliminary Inquiry. For Full 

Investigations, the accumulated days of unauthorized activity on a single Full Investigation ranged 

from 25 days to 104 days, with an average of 42 days. For Terrorism Enterprise Investigations, 

the cumulative range was between zero and 124 days, with an average of 55 days. Across all 

investigative types, the average number of accumulated days of unauthorized activity on a single 

investigation was 38. 

NYPD's Intelligence Bureau reported that NYPD attorneys use spreadsheets to track and 

monitor authorization and expiration dates. However, NYPD's Intelligence Bureau confirmed 

that if the Department intends to continue an investigation but the authorization expires prior to 

the renewal deadline, the investigation does not close; the investigation may instead continue in 

an unauthorized state pending documented renewal. NYPD noted that in such scenarios where 

formal authorization has not been obtained, the ongoing investigative work is still subject to 

supervision. 

Even when calculated in a manner favorable to NYPD, the Department is still non

compliant with the Guidelines' time limitations more than half of the time. As noted, the 

Guidelines impose time limitations for a reason, and if NYPD wants to continue an investigation 

it must present the case for renewal discussion in a timely manner. Notably, the Handschu 

Committee meets once a month to discuss and approve the extensions of investigations, and 
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there is a weekly NYPD Intelligence Bureau meeting to review the general status of each open 
investigation.  In other words, there is active ongoing review of these investigations.  Accordingly, 
the fact that one-quarter of extensions that exceeded their deadlines did so by more than one 
month raises serious concerns about the importance that NYPD places on these time limitations 
or the constitutional safeguards they represent.   

This degree of error illustrates, at a minimum, that the Intelligence Bureau’s current 
tracking and monitoring mechanism is not effective.  The failure to adhere to time limitations 
cannot be discounted as merely technical or administrative.  The Guidelines were designed so 
that NYPD could conduct investigations that it believes promote public safety, while also 
safeguarding the constitutional rights of the citizens they serve.  One of those safeguards is that 
investigations cannot continue indefinitely without renewed approval and oversight.  When 
NYPD does not follow those restrictions, the investigative activity is unauthorized and the 
Guidelines designed to prohibit open-ended and un-reviewed surveillance have been violated.   

b. Human Source Use 
 

i. Methodology for Calculating Dates 

 The use of an undercover officer or confidential informant may be initially authorized only 
by the Deputy Commissioner of the Intelligence Division for 120 days, and may be extended for 
additional periods of 120 days, also only with the approval of the Deputy Commissioner of the 
Intelligence Division.30  These requests and authorizations must be in writing.31  Given these 
requirements, OIG-NYPD used the date that the Deputy Commissioner signed the investigation’s 
human source authorization form as the date that the use of a human source was officially 
authorized or extended. 32 To identify extension dates, OIG-NYPD added the required number of 
days following the initial authorization and then to each subsequent recorded extension date 
(120 days).33     

 

  

                                                           
30 The NYPD Intelligence Division referred to in the Guidelines is now called NYPD’s Intelligence Bureau. 
31 Guidelines, Appx B, § VI(3)(a)(ii). 
32 Because NYPD does not number human source extensions nor list the date of the last extension in its Human 
Source Authorization memoranda, OIG-NYPD was unable to determine whether large gaps between extensions of 
the use of human sources were due to missing documents or failures to extend on time.  Accordingly, OIG-NYPD only 
used documented human source extensions for its calculations.   
33 Unlike investigations, which have discontinuance memos to identify an investigation’s end, NYPD does not use a 
discontinuance memo for human source authorizations.  Accordingly, while OIG-NYPD can identify unauthorized 
periods of potential human source use between human source extension memos (i.e., identify recorded extension 
dates in excess of 120 days), OIG-NYPD could not calculate the timeliness of human source reauthorizations following 
the last known human source extension memo.  For example, if the last human source extension was authorized on 
day 240 (such that the next extension would be on day 360), but the investigation closed on day 370, OIG-NYPD has 
no documentation to verify whether human source activity closed on day 360 or continued for ten more days 
unauthorized.   As a result, OIG-NYPD’s analysis only accounts for days in between existing human source extension 
memos. 
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human source extensions 

human source extension memos. Just over half of these 

documents, or 57.3%) failed to meet the renewal deadline and 

were dated after the required deadlines. When authorizations to use human sources exceeded 

their extension deadlines, the average number of days that human source use continued past 

each extension deadline was 31. Furthermore, 16% (-) of the human source extensions 

exceeded their deadlines by more than 31 days. The average number of days per extension that 

human source use continued past prescribed deadlines differed by investigation type (see Table 

D). For Preliminary Inquiries, the average number of days that each extension exceeded its 

deadline was 18, while Full Investigations averaged 27 days, and Terrorism Enterprise 

Investigations 43 days. 

TABLE 0- DAYS OF UNAUTHORIZED HUMAN SOURCE ACTIVITY PER EXTENSION 

Average 

Preliminary Inquiry 18 Days 

Full Investigation 27 Days 

Terrorism Enterprise Investigation 43 Days 

Although the average overage for each individual extension was 31 days, when an 

investigation has multiple extensions and several of these extensions miss the deadline, the 

cumulative impact on that particular investigation may be more than 31 days. For example, for 

Preliminary Inquiries examined, the accumulated number of days of unauthorized human source 

activity on a single Preliminary Inquiry ranged from zero days (no missed deadlines within one 

investigation) to 108 days (multiple missed deadlines within one investigation), with an average 

of 20 accumulated days of unauthorized human source activity per Preliminary Inquiry. For Full 

Investigations, the accumulated days of unauthorized activity on a single Full Investigation ranged 

from 10 days to 380 days, with an average of 102 days. For Terrorism Enterprise Investigations, 

the cumulative range was between 60 and 576 days, with an average of 296 days. Across all 

investigative types, the average number of accumulated days of unauthorized activity on a single 

investigation was 79. 

As with the investigation authorizations, the degree of error here illustrates, at a 

minimum, that the Intelligence Bureau's current tracking and monitoring mechanism is not 

effective. NYPD's Intelligence Bureau has confirmed that when it intends to extend a human 

source authorization but does not do so before the deadline, the human source may remain 

active and under supervision until the extension is approved. In short, when deadlines are 

missed, confidential informants and undercover officers are operating without authorization. 

Even if such human sources are being actively managed by NYPD's Intelligence Bureau, the failure 

to secure the appropriate authorizations is an avoidable violation of the Guidelines. Again, this 

is not simply a technical issue. The Guidelines are designed to prevent open-ended 
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investigations.  By failing to obtain renewal authorizations, sometimes for months at a time, 
NYPD is violating substantive protections now in place.  

Notably, with respect to Collection Leads – a lower level investigation – NYPD’s 
Intelligence Bureau’s written policy states that the use of human sources shall not continue past 
the authorization expiration date and that legal counsel must notify senior staff when an 
expiration date is reached.  This policy makes sense, yet OIG-NYPD uncovered no such 
corresponding policy for the use of human sources on Preliminary Inquiries, Full Investigations, 
and Terrorism Enterprise Investigations. 

II. Authorizations and Approvals 

As noted, the Guidelines require that the opening and extension of investigations, as well 
as the use and renewal of human sources, be memorialized in writing by specific individuals.  OIG-
NYPD’s review found several deficiencies in how NYPD’s Intelligence Bureau secures and records 
the requisite authorizations. 

a. Preliminary Inquiries, Full Investigations, and Terrorism Enterprise 
Investigations 

 Under the Guidelines, requests to commence an investigation may be authorized by one 
of several designated “Authorizing Officials.” This authorization is then subject to final approval 
by the Deputy Commissioner of Intelligence.  As noted, investigations approaching expiration can 
be renewed.  Renewal authorization for Preliminary Inquiries, Full Investigations, and Terrorism 
Enterprise Investigations are granted by the Deputy Commissioner of Intelligence and must be in 
writing.   

In practice, the Intelligence Bureau records authorizations by executives on authorization 
forms that are attached to Investigative Statements and memos.  When fully completed, these 
forms contain: 

 Signatures by an “Authorizing Official” (defined in Patrol Guide § 212-72 as the 
Commanding Officer or Executive Officer of the Intelligence Division (now Bureau), or the 
Commanding Officer of the Criminal Intelligence Section) and the Deputy Commissioner 
of Intelligence; 
 

 Dates accompanying the signatures; and  
 

 Checkmarks indicating approval or disapproval of the request.   

OIG-NYPD used data on these authorization forms and related documents to assess whether 
NYPD’s Intelligence Bureau was in compliance with the requirements for authorizations, 
extensions, and time limitations.  For a detailed list of the review criteria derived from the 
Guidelines, see Appendix C. 
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OIG-NYPD's review found a series of deficiencies in the documentation of authorizations 

and extensions ofthe- investigations. As demonstrated in Table E, the forms documenting 

the authorization of the investigations had a number of missing items, making it impossible for 

OIG-NYPD to verify that authorization by an Authorizing Official properly occurred. Notably, only 

57%(-) ofthe authorizations to open investigations had dates that were consistent and well

documented. 

TABLE E- DEFICIENCIES IN AUTHORIZATIONS OF INVESTIGATIONS 

No signature from any Authorizing Official 

No date accompanying the signature of any Authorizing Official 

No checkmarks indicating whether at least one Authorizing Official had 

either approved or disapproved the investigation 

Forms missing at least one item (a signature, date, or checkmark) 

Date provided by NYPD as the official opening date of investigation did 

not match the signature dates of either Authorizing Official 35 

cases34 

(47.8%) 

cases 

(34.8%) 

Many of the above issues were also discovered during OIG-NYPD's review of the

investigation extension documents, as can be seen in Table F. 

34 The .. cases includes the .. aforementioned cases as well as other examples where there is at least one 
type of error. 
35 .. investigations' opening dates as per NYPD was exactly one year off from the authorizing signature dates, 
which appears to be a typo in NYPD's recorded opening date I ist. 
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No signature from the Deputy Commissioner of Intelligence 

No date accompanying Deputy Commissioner of Intelligence 
signature 

No checkmarks indicating whether Deputy Commissioner of 
Intelligence had either approved or disapproved the investigation 

Forms missing at least one item (a signature, date, or checkmark) in 
regards to the Deputy Commissioner of Intelligence's authorization 

AUGUST 2016 

documents 
(4.5%)36 

documents 
(12.4%) 

documents 
(9.0%) 

documents 
(47.8%) 

The Guidelines do not specifically require NYPD to memorialize the dates when 
investigations are opened or extended, nor do they specifically require signatures or check

boxes. The Guidelines do, however, require authorizations and adherence to time limitations 
(which cannot be properly calculated without accurately registering when an investigation was 
opened). To meet these requirements, basic principles of record-keeping and compliance require 

a robust, consistent, and auditable system for registering and tracking such approvals and their 
dates. 

OIG-NYPD also found a number of deficiencies in the - Discontinuance Memos 

reviewed for Preliminary Inquiries. The Guidelines do not specifically require NYPD to document 
signatures, dates, and checkmarks of Authorizing Officials when Preliminary Inquiries are 

discontinued. The Guidelines do, however, require that NYPD "make a record of the closing" of 

inquiries when they "fail to disclose sufficient information to justify an investigation."37 In 
practice, NYPD uses Discontinuance Memos to make a record every time a Preliminary Inquiry, 

Full Investigation, or Terrorism Enterprise Investigation is closed. Table G summarizes the 
deficiencies in documentation of the closing records of Preliminary Inquiries. 

36 While OIG-NYPD's metrics on extensions only consider the Deputy Commissioner's authorization, it should be 

noted that all of these documents were missing the signature of any Authorizing Official. 
37 Guidelines, Appx B, § V (B)(7). 
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No signature from any Authorizing Official 

No date accompanying the signature of any Authorizing Official 

No checkmarks indicating whether at least one Authorizing Official 

had either approved or disapproved the investigation 

Forms missing at least one item (a signature, date, or checkmark) 

b. Human Source Use 
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documents 

(20.7%) 

documents 

(6.9%) 

documents 

(17.2%) 

documents 

(34.5%) 

The use of undercover officers and confidential informants can only be authorized by the 

Deputy Commissioner of the Intelligence Bureau prior to commencement of the undercover 

operation, and both the request to use human sources and action taken on this request must be 

in writing. Under the Guidelines, the request to use undercover officers or confidential 

informants also "must include a description of the facts on which the investigation is based and 

the role ofthe undercover."38 The use of human sources may be extended with the approval of 

the Deputy Commissioner of Intelligence. These requests and any action therein must be in 

writing. NYPD uses a standard form for all human source authorizations and extensions. 

Given the requirement for authorizations and extensions of the use of these human 

sources to be approved in writing by the Deputy Commissioner of Intelligence, OIG-NYPD used 

the date that the Deputy Commissioner signed the investigation's human source authorization 

form as the date that the use of a human source was officially authorized or extended. 39 

i. Findings 

OIG-NYPD's review found several deficiencies in the authorizations for the use of human 

sources. First, while the Guidelines require that "The request to use undercovers ... must include 

a description of the facts on which the investigation is based and the role of the undercover," 
(emphasis added) ~of the human source memos that OIG-NYPD reviewed contained any 

information whatsoever on the specific anticipated role of the undercover. The documents 

instead referred back to the associated Investigative Statement (which, as a retrospective 

document, could have facts about the human source but not prospective operational information 

about the human source's role). Second, all human source memos reviewed were comprised 

primarily of boilerplate language, devoid of case-specific facts, and were generally issued at the 

outset of all investigations as a blanket practice. All cases that OIG-NYPD reviewed had human 

38 Guidelines, Appx B, § V1(3)(a)(i). 
39 NYPD also uses the signature of the Deputy Commissioner of Intelligence on the human source authorization 

form to track authorizations and extensions. 
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source authorizations, and nearly all dates of authorization for the human sources occurred on 

the same day or within a few days of the start of the investigation.40 (The average number of days 

separating the two dates was three.) 

Moreover, not only did the human source authorization forms, in violation of the 

Guidelines, contain boilerplate language to populate the form rather than case-specific facts, but 

the entries made on every authorization document analyzed contained the same identical 

typographical error going back to at least 2003. Specifically, the substantive entry on every such 

document reviewed contained the following typographical error: " ... the undersigned has 

concluded that that the use of undercover officers and/or confidential informant ... " (emphasis 

added). In addition, OIG-NYPD noted a second typographical error present in the subject lines of 

numerous authorization or renewal documents ("EXTENSION OF THE USE OF THE USE OF 
UNDERCOVER OPERATIVES AND/OR CONFIDENTIAL INFORMANTS ... " (emphasis added)). 

The chronic appearance of the same typographical errors supports the notion that NYPD 

personnel are preparing and signing the authorizations without sufficiently reviewing the 

document. Such errors further suggest that the same text was copied repeatedly into every 

human source authorization for over a decade, without regard to the specific facts of each case 

or the expected role of each source. Despite these applications' facial deficiencies, however, 

they are routinely approved by the NYPD. 

Further, -ofthe-investigations (4.3%) reviewed by OIG-NYPD lacked any initial 

authorizing document for use of a human source at all. The remaining- human source 

documents contained a number of issues that are detailed in Table H. 

TABLE H- DEFICIENCIES IN HUMAN SOURCE AUTHORIZATIONS 

No signature from the Deputy Commissioner of Intelligence 

No date accompanying Deputy Commissioner of Intelligence 

signature 

No checkmarks indicating whether the Deputy Commissioner of 

Intelligence had either approved or disapproved the investigation 

Forms missing at least one item (a signature, date, or checkmark) 

regarding the Deputy Commissioner of Intelligence's authorization 

documents 

(2.3%) 

documents 

(11.4%) 

documents 

(27.3%) 

documents 

(34.1%) 

40 NYPD has informed OIG-NYPD that while all cases reviewed by OIG-NYPD received authorization to use human 

sources for the investigation, not every investigation actually involved a human source. 
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Similar concerns were also found in OIG-NYPD's review of the - human source 

extension documents, which are depicted in Table I. 

TABLE 1- DEFICIENCIES IN HUMAN SOURCE EXTENSIONS 

No signature from the Deputy Commissioner of Intelligence 

No date accompanying Deputy Commissioner of Intelligence 

signature 

No checkmarks indicating whether the Deputy Commissioner of 

Intelligence had either approved or disapproved the investigation 

Forms missing at least one item (a signature, date, or checkmark) 

regarding the Deputy Commissioner of Intelligence's authorization 

documents 

(4.8%) 

documents 

(10.6%) 

documents 

(10.1%) 

documents 

(17.9%) 

Furthermore, under the Guidelines "[t]he request to extend the use of undercovers and 

action taken on the request must be in writing and must include the reason for the extension."41 

As with the initial authorization forms, the extension forms contained boilerplate language that 

lacked a specific, fact-based reason for the extension. 

The various deficiencies in the Intelligence Bureau's authorization documents reflect a 

troubling lack of rigor in ensuring that authorizations are completed correctly, on time, and based 

upon a demonstrated need for the investigation or source requested. Failing to include this 

required information in the authorization document undermines the accountability integral to 

NYPD's most sensitive investigations and makes difficult any legally sufficient review of the need 

for this investigative tool. 

41 Guidelines, Appx B, § V1(3)(a)(ii). 
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III. Extensions of Preliminary Inquiries 

Preliminary Inquiries have a unique requirement that does not exist for Full Investigations 
and Terrorism Enterprise Investigations.  Under the Guidelines:  

Inquiries shall be completed within 180 days after initiation of the first 
investigative step.  The date of the first investigative step is not necessarily the 
same date on which the first incoming information or allegation was received.  An 
extension of time in an inquiry for succeeding 90 day periods may be granted by 
the Deputy Commissioner of Intelligence.  Any such request for extension shall 
be in writing and shall include a statement of the reasons why further 
investigative steps are warranted when there is no reasonable indication of 
unlawful activity.  The action taken on any such request for extension shall also 
be recorded in writing.42 

 The highlighted sentence makes clear that if there is no demonstrable reason to continue 
the Preliminary Inquiry, the investigation should be closed.  This provision is understandable in 
light of the Guidelines’ framework.  By design, a Preliminary Inquiry is a short-term investigation 
that allows NYPD to assess whether a Full Investigation should be opened.  A Preliminary Inquiry 
has a very low informational threshold – “a possibility of unlawful activity” – while allowing for 
broad and sometimes invasive investigative powers, including the use of confidential informants 
and undercover officers.43 By requiring NYPD to include a “statement of reasons” why a 
Preliminary Inquiry must continue, the Guidelines create an important safeguard against 
perpetual investigations where there is scant evidence of actual unlawful conduct. 

OIG-NYPD found that in all of the Investigative Statements reviewed to extend 
Preliminary Inquiries, NYPD’s Intelligence Bureau failed to document reasons, supported by 
specific facts, as to why further investigative steps were warranted when there was no 
reasonable indication of unlawful activity.  In some cases (8.7%), NYPD’s Intelligence Bureau 
included the following generic statement when seeking to extend a Preliminary Inquiry:  

Although this request for extension contains no new information, the undersigned 
conclude that the prior statements and activities of [subject] raise the possibility 
that [subject] plans to engage in unlawful conduct at some time in the future. 

OIG-NYPD finds that the quoted language amounts to boilerplate and, on its face, fails to satisfy 
the requirements imposed by the Guidelines.  By citing to non-specific evidence and using 
conclusory language, the boilerplate text offers no guidance as to the actual reasons to continue 
the investigation.  Instead, the text invites speculative, after-the-fact rationalizations which may 

                                                           
42 Guidelines, Appx B, § V(B)(4) (emphasis added).  
43 Guidelines, Appx B, § V(B)(1).  Investigative techniques such as mail openings, eavesdropping, and video 
surveillance that would otherwise require a warrant are prohibited. See Guidelines, Appx B, § V(B)(5). 
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or may not reflect the reasons why the Deputy Commissioner of Intelligence authorized the 
extension.44   

NYPD’s Intelligence Bureau informed OIG-NYPD that the reasons for extending 
Preliminary Inquiries are discussed during the monthly Handschu Committee meetings, but that 
these discussions are not captured by the Handschu Committee meeting minutes or any other 
document.  This further underscores the necessity for citing specific, non-ambiguous information 
in writing when extending a Preliminary Inquiry.  NYPD’s Intelligence Bureau also noted that 
delays caused by subpoenas or other logistical actions are often the cause for seeking an 
extension of a Preliminary Inquiry, and such operational detail would not be appropriate to 
include in an Investigative Statement.  While NYPD’s Intelligence Bureau is free to determine 
what content should and should not appear in an Investigative Statement, the Guidelines still 
require NYPD to memorialize the reasons for the extension, and that currently is not being done 
in any form.  This failure is not merely procedural.  It makes review by oversight bodies such as 
OIG-NYPD extremely difficult and thus prevents verification that constitutional violations are not 
occurring. 

IV. Informational Thresholds Under the Guidelines 

 In order for NYPD to launch an investigation under the Guidelines, a certain threshold 
must be met.  As detailed in the Methodology section, NYPD may open a Preliminary Inquiry 
when it receives an allegation or information “indicating the possibility of unlawful activity.”45 A 
Full Investigation may be launched if “facts or circumstances reasonably indicate that an unlawful 
act has been, is being, or will be committed.”46  Lastly, a Terrorism Enterprise Investigation may 
be initiated when “facts or circumstances reasonably indicate that two or more persons are 
engaged in an enterprise for the purpose of (i) furthering political or social goals wholly or in part 
through activities that involve force, violence or other unlawful acts; (ii) engaging in terrorism as 
defined in N.Y. Penal Law § 490.05, or (iii) committing any offense described in [specific sections 
of the penal code].”47 

 Compliance with the threshold standard is a bedrock principle of the Guidelines.  As 
noted, the Guidelines permit NYPD to deploy significant resources and use powerful investigative 
tools when investigating political activity, including the use of confidential informants and 
undercover operatives.  Consistent with the Guidelines’ “Statement of Policy,” the thresholds 

                                                           
44 It is important to note that OIG-NYPD is not making any findings regarding the merits of particular extension 

requests.  OIG-NYPD accepts that the narrative section of the Investigative Statement may already suggest reasons 
why further investigative work is needed (e.g., if the Investigative Statement quotes a subject saying that he/she 
intends to do something in the near future).  Instead, OIG-NYPD is determining whether the language provided in 
the required authorization satisfies the requirements to set forth in writing “the reasons why further investigative 
steps are warranted when there is no reasonable indication of unlawful activity.” 
45 Guidelines, Appx B, § V(B)(1).   
46 Guidelines, Appx B, § V(C). 
47 Guidelines, Appx B, § V(D)(1)(a). 
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serve as a check to ensure that these tools are only used when there is a "legitimate law 

enforcement purpose."48 

When reviewing the Investigative Statements through the perspective of the "prudent 

investigator" - as indicated by the Guidelines - OIG-NYPD determined that the Investigative 

Statements for all Preliminary Inquiries, Full Investigations, and Terrorism Enterprise 

Investigations articulated facts sufficient to meet the applicable threshold. 49 Compliance with 

this basic requirement is important, and OIG-NYPD notes that it found nothing to suggest 

improper motives in these documents. 

V. Other Observations 

OIG-NYPD's review revealed other issues which are not governed by the Guidelines but 

which nonetheless merit comment. 

a. Case Tracking 

tracks investigations with case numbers 

When a case is upgraded or downgraded to a different level of investigation, the prior 

investigation and case number are discontinued, and a new investigation is begun and assigned 

a unique number, despite the fact that the information and subjects of that case may not have 

changed. As a result, for investigations that change level, NYPD's Intelligence Bureau does not 

maintain a single case number that survives the life of the investigation. 

When a case receives a new number following a change in level, the first Investigative 

Statement under the new case number contains language noting the prior case number and the 

discontinuance of that investigation. In this way, by viewing such an Investigative Statement, it 

is possible to identify the prior case from which the new investigation was generated. However, 

the reverse is not possible. In other words, the final Investigative Statement and discontinuance 

memo for a case that has been upgraded or downgraded provide no information by which to 

track the case forward into the new investigation. From the file, a reader cannot tell if the closure 

of a Preliminary Inquiry means that the investigation has ended or if the Preliminary Inquiry has 

graduated into a Full Investigation. 

Rigorous oversight demands the ability to determine whether, instead of being 

discontinued entirely, an investigation was upgraded or downgraded, and, if so, which new case 

number was assigned to it. The absence of this information significantly complicates the task of 

auditing the number of cases that are upgraded or downgraded and, subsequently, whether the 

circumstances of each case merited such an action. To remedy this, NYPD should include new 

48 Guidelines, Appx B, §I. 
49 Guidelines, Appx B, § V(C)(1). 

32 



AN INVESTIGATION OF NYPD’S COMPLIANCE WITH RULES GOVERNING  AUGUST 2016 
INVESTIGATIONS OF POLITICAL ACTIVITY  
 

33 
 

case numbers, once assigned, in the discontinuance memos for investigations which have been 
upgraded and downgraded.  NYPD’s new case tracking system may assist in this regard.   

b. Policies and Procedures 

Some of the policies and procedures that OIG-NYPD reviewed revealed an organized, 
detailed, and thoughtful approach to how various operational aspects of NYPD Intelligence 
Bureau investigations should be handled.  The documents provided definitions and explanations 
of key terms, guidelines on how to complete field reports, best practices for investigators, specific 
guidance regarding religious institutions and political gatherings, information about training, 
outlines of various operational steps that must be followed, and related rules.   

While these documents are encouraging, much of this written guidance is relatively new 
and is piecemeal.  NYPD’s Intelligence Bureau acknowledged that while it has, for many years, 
engaged in rigorous discussion regarding how investigations involving political activity should be 
handled, it did not reduce these findings to written guidance until recently.    With the exception 
of a few stray emails and memos, there were few documented policies in NYPD’s Intelligence 
Bureau before 2011.   

For example, beyond the text of the Guidelines, NYPD does not have any internal written 
guidelines on how to assess whether particular cases meet the informational thresholds for 
Preliminary Inquiries, Full Investigations, and Terrorism Enterprise Investigations.  Although such 
guidelines would be challenging to draft in light of the dynamic and evolving nature of terrorist 
and related threats, law enforcement has succeeded in providing written guidance to police 
professionals on other standards.  To ensure ongoing compliance, NYPD should establish such 
written guidelines.  Although Handschu does not require NYPD’s Intelligence Bureau to adopt any 
particular policies, there are institutional advantages to doing so.  Without more comprehensive 
official policies, there is a risk that necessary safeguards surrounding investigations involving 
political activity will not be observed in a thorough and consistent manner throughout NYPD’s 
Intelligence Bureau.     
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Recommendations 

 OIG-NYPD’s recommendations are designed to strengthen NYPD’s compliance with the 
Guidelines. 

Tracking Deadlines and Securing Timely Renewals 

1. For investigations of political activity, NYPD should use a formal mechanism for tracking 
investigative deadlines and should ensure that, where needed, extensions are approved 
prior to required deadlines.  Given the percentage of Preliminary Inquiries, Full 
Investigations, and Terrorism Enterprise Investigations that continued without the 
appropriate documented authorization, NYPD should take greater steps to ensure that 
investigations are either renewed in a timely manner or closed once the investigative 
period has expired.  Such steps include establishing and using a more robust system to 
track and alert the Intelligence Bureau of upcoming deadlines, as well as better 
coordination to secure the appropriate authorizations before the scheduled expiration of 
an investigation.   
 

2. NYPD should use a formal case tracking mechanism that identifies when investigations 
advance to the next investigative level.  While the level of investigation can change over 
time (e.g., Preliminary Inquiries can advance into Full Investigations, Terrorism Enterprise 
Investigations can change into Full Investigations, etc.), NYPD’s system for assigning and 
tracking case numbers did not effectively trace the full history of the investigation.  For 
example, a Preliminary Inquiry may escalate to a Full Investigation, but separate case 
numbers are assigned such that a review of the Preliminary Inquiry may not identify the 
subsequent Full Investigation.  Case tracking terminology should more clearly capture all 
investigations related to the same core set of facts.   
 

3. For the use of confidential informants and undercover officers in investigations of 
political activity, NYPD should use a formal mechanism for tracking expiration deadlines 
and ensure that extensions are approved prior to the expiration of an authorization.  
Given the percentage of instances where confidential informants and undercover officers 
may have been utilized on investigations without appropriate authorization, NYPD should 
take greater steps to ensure that the use of a human source in an investigation is either 
renewed in a timely manner or closed once the authorization expires.  Such steps include 
establishing and using a more robust system to track and alert the Intelligence Bureau of 
upcoming deadlines, as well as better coordination to secure appropriate authorizations 
before the scheduled expiration of an authorization.   
 
With respect to Recommendations 1 and 3, NYPD’s Intelligence Bureau has recently 
informed OIG-NYPD that in July 2016, it began using a new case tracking system that 
apparently allows NYPD to more efficiently and effectively track cases.  This is a promising 
development, and OIG-NYPD looks forward to evaluating whether the new system 
effectively addresses the deficiencies outlined in this Report. 
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Memorializing Requisite Approvals for Investigations 

4. For requests to extend a Preliminary Inquiry, NYPD should ensure that Investigative 
Statements capture fact-specific reasons why further investigative steps are warranted.  
In consideration of the justification requirement attached to extensions of Preliminary 
Inquiries, requests for extending Preliminary Inquiries should include specific, fact-based 
reasons why further investigative steps are necessary and should not be limited to 
boilerplate statements.  
 

5. For authorizations and renewals of investigations, NYPD should create controls to 
ensure that authorizations to renew or extend investigations properly capture the date, 
signature, and approval of the authorizing officials.  To avoid errors and facilitate 
compliance with all applicable rules and internal practices, NYPD should create controls 
so that all written authorizations and renewals properly capture the date and the name, 
signature, and authorizing action of the requisite supervisor.   
 

Requests to Use or Extend the Use of Confidential Informants or Undercover Officers 

6. NYPD’s Human Source Authorization Form should require members of NYPD’s 
Intelligence Bureau to specify the role of the undercover officer or confidential 
informant.  Consistent with the applicable rules, requests to use undercover officers and 
confidential informants should not be limited to boilerplate language but instead should 
include a specific discussion of the role of the human source in the investigation.  
 

7. NYPD should specify, when extending use of an undercover or confidential informant, 
the reason for the extension.  In consideration of the justification requirement attached 
to extending the use of an undercover, requests for extensions should include specific, 
fact-based reasons for the extension.  
 

8. NYPD should create controls to ensure that authorizations to use or extend the use of 
human sources properly capture the date, signature, and approval of the appropriate 
supervisor.  To avoid errors and facilitate compliance with all applicable rules, NYPD 
should create controls so that all written authorizations and renewals properly capture 
the date and the name, signature, and authorizing action of the requisite supervisor.   
 
 

9.  NYPD’s Human Source Authorization Form should include the number of the extension 
request and the date of the last extension.  Although NYPD maintains a record of each 
date that NYPD believes a human source extension request was approved, these records 
are difficult to reconcile with documentation because Human Source Authorization Forms 
for any given investigation are not numbered in any sequential order and do not list the 
previous extension date.  Including this information, as it is contained in Investigative 
Statements, would simplify independent verification of extension dates.   
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Codification of Policies and Procedures 

10. NYPD should consolidate its policies and procedures for investigations involving 
political activity into a unified handbook.  Although NYPD’s Intelligence Bureau has made 
important strides with documenting policies and procedures for investigations, more 
work is needed to codify these practices and guidelines into a single handbook that 
provides investigators, attorneys, analysts, and supervisors with a baseline for what is 
required and recommended in such investigations.  Without official policies, there is a risk 
that necessary safeguards surrounding investigations of political activity will not be 
observed in a thorough and consistent manner throughout the Intelligence Bureau.   
 

11. NYPD should develop written guidelines concerning informational standards for 
Preliminary Inquiries, Full Investigations, and Terrorism Enterprise Investigations.  
Appreciating that each investigation is unique and that the nature of threats and criminal 
activity changes over time, NYPD’s Intelligence Bureau should develop written guidelines 
concerning the informational thresholds for each level of investigation.  Having such 
guidelines would help ensure consistency across investigations and provide NYPD’s 
Intelligence Bureau with a baseline for assessing facts and making determinations.  Such 
guidelines would not be static, but would instead require updates as the nature of the 
threat evolves. 
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NEW    YORK    CITY    POLICE    DEPARTMENT 

 
 
PURPOSE To provide guidelines for investigations of possible unlawful or terrorist related activity 

that involve political activity, including the collection, analysis, processing, retention, and 
dissemination of information concerning persons, groups, or organizations involved in 
political activity. 
 

DEFINITIONS 
 

POLITICAL ACTIVITY - The exercise of a right of expression or association for 
the purpose of maintaining or changing governmental policies or social conditions. 
 
INVESTIGATION – A police activity undertaken to obtain information or 
evidence. 
 
LEAD – Information submitted to or obtained or developed by the Intelligence 
Division concerning an ongoing investigation, or, that may be used to initiate a 
new investigation. 
 
INVESTIGATIVE STATEMENT – A detailed written request submitted under 
this procedure to obtain approval for the initiation of a Preliminary Inquiry, Full 
Investigation, or Terrorism Enterprise Investigation. 
 
AUTHORIZING OFFICIAL – The Intelligence Division official (specifically, 
the Commanding Officer and the Executive Officer, Intelligence Division, and 
the Commanding Officer, Criminal Intelligence Section) authorized to approve 
requests to initiate or extend a Preliminary Inquiry, Full Investigation, or 
Terrorism Enterprise Investigation. 
 

PROCEDURE 
 

When a Lead involving possible unlawful or terrorist related activity is received 
from any source involving an individual, group, or organization that is engaged in 
political activity which requires some follow up or further investigation:  
 

NOTE 
 

The Handschu Consent Decree (Appendix A) and the Guidelines for Investigations Involving 
Political Activity (Appendix B) (together, “the Modified Handschu Guidelines,” or, “the 
Guidelines”) require that any investigation by the New York City Police Department involving 
political activity shall be initiated by and conducted only under the supervision of the  
Intelligence Division.  Accordingly, members of the service shall not conduct investigations 
involving political activity without the express written approval of the Deputy Commissioner, 
Intelligence. 
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MOS 
RECEIVING 
INFORMATION 
SUGGESTING 
NEED FOR 
INVESTIGATION 
INVOLVING 
POLITICAL 
ACTIVITY 
 

1. Report information or observations concerning possible unlawful or 
terrorist activity involving political activity to the Intelligence Division, 
Criminal Intelligence Section (24 hours, 7 days a week).   

 a. Include details of Lead, including information suggesting need for 
  investigation of individual, group, or organization involved in 
  political activity. 

b. Comply with directions of Criminal Intelligence Section, 
including preparation of more detailed report, if necessary. 

 
INTELLIGENCE 
DIVISION 
CRIMINAL 
INTELLIGENCE 
SECTION 
 

2. Accept and record Leads received. 
 a. Contact reporter and conduct telephone interview to obtain 

 additional details, if necessary. 
3. Confer with Criminal Intelligence Section supervisor concerning 

assignment and disposition of Lead; if appropriate, refer for review as 
required by Lead processing procedures. 

 
CRIMINAL 
INTELLIGENCE 
SECTION 
SUPERVISOR  
 

4. Assign Lead requiring follow up by Intelligence Division to appropriate 
unit for Checking of Lead or other investigation. 

 

SUPERVISOR, 
INTELLIGENCE 
DIVISION UNIT 
ASSIGNED 

5. Supervise performance of Checking of Lead, if appropriate. 
6. Submit Investigative Statement to Authorizing Official requesting 

approval to conduct either a Preliminary Inquiry, Full Investigation, or 
Terrorism Enterprise Investigation, if the original Lead, the results of a 
Checking of Lead, or other information suggests the need for further 
investigation that involves political activity. 

  a. Specify request and justification for use of undercover or  
  confidential informant, (or other investigative technique requiring 
  approval) as appropriate. 

 
NOTE 
 

The Investigative Statement will be clear and precise.  The subject group, organization, 
or individual whose political activity is to be investigated will be clearly identified.  The 
Investigative Statement will specify the information that forms the basis for the request 
for a Preliminary Inquiry, Full Investigation, or Terrorism Enterprise Investigation.  In 
exigent circumstances, an investigation may be undertaken before an Investigative 
Statement has been submitted and approved.  In such case, the Investigative Statement 
must be submitted as soon as practicable. 
 

AUTHORIZING 
OFFICIAL 
 

7. Review request; determine whether requested investigation is warranted 
and in compliance with the Modified Handschu Guidelines. 

  a. Indicate approval or disapproval of investigation and investigative 
  technique(s) in written endorsement. 

  b. Forward endorsement to Deputy Commissioner, Intelligence for 
  final approval, if approved. 
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DEPUTY 
COMMISSIONER, 
INTELLIGENCE 
 

8. Review request, determine whether requested investigation is warranted 
and in compliance with these Guidelines. 

  a. Indicate approval or disapproval of investigation and investigative 
  technique(s) in written endorsement. 

 
INVESTIGATIVE 
UNIT ASSIGNED 
 

9. Conduct approved investigation involving political activity according to 
the Constitution, the Handschu Consent Decree, the Guidelines for 
Investigations Involving Political Activity, and other applicable law and 
Department procedures. 

 
ASSIGNED 
INVESTIGATOR 
 

10. Confer with supervisor and prepare report of investigative activity. 
11. Submit completed report to supervisor. 
 

SUPERVISOR, 
INVESTIGATIVE 
UNIT ASSIGNED 
 

12. Review report to verify that only approved investigative activity has been 
undertaken. 

13. Forward completed investigator’s report to Commanding Officer of 
Investigative Unit assigned. 

 
COMMANDING 
OFFICER,  
INVESTIGATIVE 
UNIT ASSIGNED 
 

14. Review all reports prepared by assigned investigator and verify that the 
investigation was conducted in compliance with the Guidelines. 

 

DEPUTY 
COMMISSIONER, 
INTELLIGENCE 
 

15. Periodically review the progress of approved investigations to ensure that 
investigations are conducted in compliance with the Guidelines. 

16. Periodically advise the Police Commissioner concerning the status and 
outcome of investigations conducted under the Guidelines. 

 
ADDITIONAL 
DATA 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

See attached Appendix A, Handschu Consent Decree, and Appendix B, Guidelines for 
Investigations Involving Political Activity. 
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APPENDIX A 
 

HANDSCHU CONSENT DECREE; DECISION AND GUIDELINES 
 
1. PURPOSE 
 
Pursuant to the settlement entered into by the Police Department in the case of 
Handschu, et al. v. Special Services Division, et al., the Department is required to 
comply with certain guidelines in investigative matters as set forth herein. 
 
2. BACKGROUND OF HANDSCHU, et al. v. SPECIAL SERVICES DIVISION, 

et al. 
 
Handschu was commenced in 1971.  The complaint alleged that certain intelligence 
gathering practice and conduct of the Department infringed upon the plaintiffs’ constitutional 
rights.  Such conduct included infiltration, electronic surveillance, dossier collection, and 
improper dissemination of collected information.  In order to resolve the issues raised in 
Handschu, the parties agreed to the implementation of certain guidelines which were 
commonly referred to as the Handschu Guidelines and which have been incorporated in the 
Patrol Guide since that time.  Pursuant to a recent court order granting the Department’s 
request to modify those guidelines, the following “Modified Handschu Guidelines” (including 
the following “Guidelines for Investigations Involving Political Activity”) hereby replace the 
old guidelines, and are now in effect. 
 
3. GUIDELINES 
 
I. GENERAL STATEMENT OF POLICY 
 
Activities of the New York City Police Department in the investigation of political activity will 
conform to constitutionally guaranteed rights and privileges. 
 
II. DEFINITIONS 
 
A. Political Activity - The exercise of a right of expression or association for the 

purpose of maintaining or changing governmental policies or social conditions. 
 
B. Authority - A board established pursuant to Section III of these guidelines. 
 
C. Investigation - A police activity undertaken to obtain information or evidence. 
 
III. AUTHORITY ESTABLISHED 
 
There is hereby established an Authority to conduct the review of records described in 
paragraph IV.  It shall consist of three members who shall act as a body, to wit, the 
Deputy Commissioner - Legal Matters of the Police Department, the Chief of Internal 
Affairs of the Police Department, and a civilian member appointed by the Mayor upon 
consultation with the Police Commissioner for a term revocable at will.  The decisions of 
the Authority as set forth herein shall be by majority vote.  
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IV. REVIEW OF RECORDS TO DETERMINE COMPLIANCE 
 
A. At any time a person or member of a group or organization, having reason to 

believe that such person, group, or organization has been the subject of 
investigation of political activity which violates constitutionally guaranteed 
rights and privileges, may request in writing which sufficiently identifies the 
requesting party that the Authority make inquiry of the appropriate investigative 
officer of the NYPD.  If the Authority’s inquiry reflects that the investigation was 
conducted in conformity with the Constitution, the Authority shall notify the 
requesting party that if an investigation was made, it was made in accordance 
with the Constitution. 

 
B. If the inquiry reveals or if the Authority otherwise becomes aware that an 

investigation was not conducted in conformity with the Constitution with respect 
to the requesting party, the Authority shall proceed as follows: 
(1) The Authority shall obtain all information and documents pertaining to 

the requesting party developed in the course of such investigation. 
(2) The Authority shall conduct or cause to be conducted an inquiry into the 

circumstances of such investigation with respect to the requesting party. 
(3) In the event the inquiry determines that such investigation with respect 

to the requesting party was not conducted in accordance with the 
Constitution, the Authority shall so notify the requesting party and 
submit a report to the Police Commissioner. 

 
4. DATE OF EFFECT 
 
Effective immediately, no members of the service shall engage in an investigation of 
political activity except through the Intelligence Division.  Requests for such investigations 
should be on Typed Letterhead addressed to the Commanding Officer, Intelligence 
Division.  Where time is of the essence the request may be by telephone (646) 805-6400 to 
the Criminal Intelligence Section of the Intelligence Division.  In all cases, members of the 
service concerned shall abide by the direction of the Intelligence Division.  Such 
investigations shall be conducted pursuant to the “Guidelines for Investigations Involving 
Political Activity” set forth below. 
 
5. INTERPRETATION 
 
Any member of the service who is uncertain whether a particular investigation constitutes an 
“investigation involving political activity” shall consult with the Legal Bureau. 
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APPENDIX B 
GUIDELINES FOR INVESTIGATIONS 

INVOLVING POLITICAL ACTIVITY 
 

PREAMBLE 

 Subsequent to the terrorist attacks on the City of New York on September 11, 
2001 which resulted in the loss of thousands of lives and the total destruction of the 
World Trade Center complex, it became apparent that the City faces unprecedented 
threats to its continued safety and security. In the view of federal, state and local law 
enforcement agencies, the prevention of future attacks requires the development of 
intelligence and the investigation of potential terrorist activity before an unlawful act 
occurs.  
 
 As a result of a federal court order entered in 1985, the New York City Police 
Department was bound by guidelines, known as the Handschu Guidelines, which 
governed the investigation of political activity. The Handschu Guidelines (i) limited the 
investigation of political activity to those circumstances when there was specific 
information of criminal activity and (ii) established the Handschu Authority to oversee 
compliance. 
 
 After evaluating the impact of the Handschu Guidelines on the need to 
investigate terrorism in a changed world, the City made an application to modify the 
order so as to eliminate the restrictions contained in the Handschu Guidelines and the 
oversight of the Handschu Authority with respect to those restrictions. The City did not 
seek to eliminate the Handschu Authority’s role to investigate an individual’s complaint 
that the NYPD had engaged in unconstitutional conduct in the investigation of political 
activity.  
 
 The Court granted the City’s application to modify the decree provided the City 
adopt the internal guidelines set forth below and distribute the guidelines to supervisory 
personnel who, in turn, were to make them known to those under their command. These 
guidelines shall remain in effect unless otherwise ordered by the Court.  
 
 These guidelines are binding on all members of the service who are engaged in 
the investigation of political activity. It is the purpose of these guidelines to enable 
officers to perform their duties with greater certainty, confidence and effectiveness while 
at the same time protecting the guarantees of the Constitution.  
 
I. STATEMENT OF POLICY 

 It is the policy of the New York City Police Department that investigations 
involving political activity conform to the guarantees of the Constitution, that care be 
exercised in the conduct of those investigations so as to protect constitutional rights, and 
that matters investigated be confined to those supported by a legitimate law enforcement 
purpose.  
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II. GENERAL PRINCIPLES 

(1) In its effort to anticipate or prevent unlawful activity, including terrorist 
acts, the NYPD must, at times, initiate investigations in advance of unlawful conduct. It 
is important that such investigations not be based solely on activities protected by the 
First Amendment. When, however, statements advocate unlawful activity, or indicate an 
apparent intent to engage in unlawful conduct, particularly acts of violence, an 
investigation under these guidelines may be warranted, unless it is apparent, from the 
circumstances or the context in which the statements are made, that there is no prospect 
of harm. 
 

(2) Based upon the circumstances of a given case, investigative action may 
be required under exigent circumstances. Exigent circumstances are circumstances 
requiring action before authorization otherwise necessary under these guidelines can 
reasonably be obtained, in order to protect life or substantial property interests; to 
apprehend or identify a fleeing offender; to prevent the hiding, destruction or alteration 
of evidence; or to avoid other serious impairment or hindrance of an investigation. 
When any investigative action, taken under exigent circumstances, would require an 
approval under ordinary conditions, such approval shall be obtained as soon as 
practicable in accordance with the provisions of these guidelines. Where a regular 
approval or request is required to be in writing, the approval or request following 
exigent circumstances shall also be in writing. 
 
 (3) Investigations shall be terminated when all logical leads have been 
exhausted and no legitimate law enforcement purpose justifies their continuance. 
 
III. APPLICABILITY 

 These guidelines apply only to investigations which involve political activity. 
They do not apply to, or limit, other activities of the NYPD in the investigation or 
detection of unlawful conduct, the preservation of the peace and public safety or other 
legitimate law enforcement activities which do not involve political activity.  
 
IV. ROLE OF THE INTELLIGENCE DIVISION 

 (1) Investigation of political activity shall be initiated by, and conducted 
under the supervision of the Intelligence Division. Nothing in this paragraph, however, 
is intended to prevent any member of the service from reporting his or her observations 
of suspicious conduct which involves political activity to his or her commanding officer 
or to the Intelligence Division. 
 
 (2) The Deputy Commissioner of Intelligence shall periodically inform and 
advise the Police Commissioner concerning the status of any investigations conducted 
pursuant to these guidelines. 
 
V. LEVELS OF INVESTIGATION 

 These guidelines provide for three levels of investigative activity. They are 
intended to provide the NYPD with the necessary flexibility to act well in advance of the 
commission of planned terrorist acts or other unlawful activity. However, if the 
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available information shows at the outset that the threshold standard for a Preliminary 
Inquiry or Full Investigation is satisfied, then the appropriate investigative activity may 
be initiated immediately, without progressing through more limited investigative stages. 

A. CHECKING OF LEADS 

The lowest level of investigative activity is the “prompt and extremely limited 
checking out of initial leads,” which should be undertaken whenever information is 
received of such a nature that some follow-up as to the possibility of unlawful activity is 
warranted. This limited activity should be conducted with an eye toward promptly 
determining whether further investigation (either a Preliminary Inquiry or a Full 
Investigation) should be conducted. 
 
B. PRELIMINARY INQUIRIES 

 (1) In cases where the NYPD receives information or an allegation not 
warranting an investigation - because there is not yet a “reasonable indication” of 
unlawful activity - but whose responsible handling requires some further scrutiny 
beyond the prompt and extremely limited checking out of initial leads, the NYPD may 
initiate an “inquiry” in response to the allegation or information indicating the 
possibility of unlawful activity. Whether it is appropriate to open a Preliminary Inquiry 
immediately, or instead to engage first in a limited Checking of Leads, depends on the 
circumstances presented.  

 
 Example : If the NYPD receives an allegation that an individual or group has 
advocated the commission of violence, and no other facts are available, an appropriate 
first step would be Checking of Leads to determine whether the individual, group, or 
members of the audience have the apparent ability or intent to carry out the advocated 
unlawful act.  
 
 (2) The authority to conduct inquiries short of a Full Investigation allows 
the NYPD to respond in a measured way to ambiguous or incomplete information, with 
as little intrusion as the needs of the situation permit. This is especially important in 
such areas as where there is no complainant involved or when an allegation or 
information is received from a source of unknown reliability. Such inquiries are subject 
to the limitations on duration under paragraph (4) below and are carried out to obtain 
the information necessary to make an informed judgment as to whether a Full 
Investigation is warranted.  
 
 Example: Officers are not required to possess information relating to an 
individual’s intended unlawful use of dangerous biological agents or toxins prior to 
initiating investigative activity. If an individual or group has attempted to obtain such 
materials, or has indicated a desire to acquire them, and the reason is not apparent, 
investigative action, such as conducting a Checking of Leads or initiating a Preliminary 
Inquiry, may be appropriate to determine whether there is a legitimate purpose for the 
possession of the materials by the individual or group.  
 
 A Preliminary Inquiry is not a required step when facts or circumstances 
reasonably indicating unlawful activity are already available. In such cases, a Full 
Investigation can be immediately opened.  
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 (3) A Preliminary Inquiry may be authorized by the Commanding Officer or 
Executive Officer of the Intelligence Division, or the Commanding Officer of the 
Criminal Intelligence Section (“the Authorizing Officials”). The Authorizing Official 
must assure that the allegation or other information which warranted the inquiry has 
been recorded in writing. Upon such authorization a notification must be made for final 
approval by the Deputy Commissioner of Intelligence.  
  
 (4) Inquiries shall be completed within 180 days after initiation of the first 
investigative step. The date of the first investigative step is not necessarily the same date 
on which the first incoming information or allegation was received. An extension of time 
in an inquiry for succeeding 90 day periods may be granted by the Deputy 
Commissioner of Intelligence. Any such request for extension shall be in writing and 
shall include a statement of the reasons why further investigative steps are warranted 
when there is no reasonable indication of unlawful activity. The action taken on any 
such request for extension shall also be recorded in writing.  
 
 (5) All lawful investigative techniques, including the use of undercover 
operations and the development of sources and informants may be used in an inquiry 
except: 
  (a) Mail openings; and, 

(b) Eavesdropping and Video Surveillance as those terms are 
defined in Article 700 of the New York State Criminal 
Procedure Law. 

 
 (6) The following investigative techniques may be used in a Preliminary 
Inquiry without any prior authorization from a supervisor: 
  (a) Examination of NYPD indices and files; 

(b) Examination of records available to the public and other public 
   sources of information; 

(c) Examination of available federal, state and local government 
 records; 
(d) Interview of complainant, previously established informants, 

and other sources of information; 
(e) Interview of the potential subject; 
(f) Interview of persons who should readily be able to corroborate 

   or deny the truth of the allegation, except this does not include 
   pretext interviews or interviews of a potential subject’s  
   employer or coworkers unless the interviewee was the  
   complainant; and 

(g) Physical, photographic or video surveillance of any person, 
provided that such surveillance does not require a warrant.  

 
The use of any other lawful investigative technique that is permitted in a Preliminary 
Inquiry shall meet the requirements and limitations of Part VI and, except in exigent 
circumstances, requires prior approval by a supervisor.  
  
 (7) Where a Preliminary Inquiry fails to disclose sufficient information to 
justify an investigation, the NYPD shall terminate the inquiry and make a record of the 
closing.  
 
 (8) All requirements regarding inquiries shall apply to reopened inquiries.  
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C. FULL INVESTIGATION 
 

A Full Investigation may be initiated when facts or circumstances reasonably 
indicate that an unlawful act has been, is being, or will be committed. A Full 
Investigation may be conducted to prevent, solve or prosecute such unlawful activity.  

 
(1) The standard of “reasonable indication” is substantially lower than 

probable cause. In determining whether there is reasonable indication of an unlawful 
act an investigator may take into account any facts or circumstances that a prudent 
investigator would consider. However, the standard does require specific facts or 
circumstances indicating a past, current, or future violation. There must be an objective, 
factual basis for initiating the investigation; a mere hunch is insufficient.  
 
 (2) Where an unlawful act may be committed in the future, preparation for 
that act can be a current violation of the conspiracy or attempt provisions of state law. 
The standard for opening an investigation is satisfied where there is not yet a current 
substantive or preparatory unlawful act, but facts or circumstances reasonably indicate 
that such unlawful conduct will occur in the future. 
 
 (3) Any lawful investigative technique may be used in a Full Investigation, 
subject to the requirements and limitations of Part VI hereof. 
 
 (4) Authorization and Renewal 
 

a. A Full Investigation may be authorized by the Commanding 
Officer or Executive Officer of the Intelligence Division or the Commanding Officer of 
the Criminal Intelligence Section (“the Authorizing Officials”) upon a written 
recommendation setting forth the facts or circumstances reasonably indicating that an 
unlawful act has been, is being or will be committed. Upon such authorization a 
notification must be made for final approval by the Deputy Commissioner of 
Intelligence.  

b. A Full Investigation may be initially authorized for a period of 
up to a year. An investigation may be continued upon renewed authorization for 
additional periods each not to exceed a year. Renewal authorization shall be obtained 
from the Deputy Commissioner of Intelligence. All requests for renewal authorization, 
and action thereon, shall be in writing. 

c. Authorizations shall be reviewed by an Authorizing Official 
before the expiration of the period for which the investigation and each renewal thereof 
is authorized. 

 
(5) An investigation which has been terminated may be reopened upon a 

showing of the same standard and pursuant to the same procedures as required for 
initiation of an investigation. All requirements regarding investigations shall apply to 
reopened investigations.  
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D. TERRORISM ENTERPRISE INVESTIGATION 

 A Terrorism Enterprise Investigation is a Full Investigation but differs from a 
general investigation of unlawful conduct in several important respects. As a general 
rule, an investigation of a completed unlawful act is normally confined to determining 
who committed that act and securing evidence to establish the elements of the particular 
offense. It is, in this respect, self-defining. A Terrorism Enterprise Investigation must 
determine the identity and nature of the individual, group, or organization involved, its 
geographic dimensions, its past acts and intended goals, including unlawful goals, and 
its capacity for harm, among other factors. While a standard investigation of unlawful 
conduct terminates with the decision to prosecute or not to prosecute, a Terrorism 
Enterprise Investigation does not necessarily end, even though one or more of the 
participants may have been prosecuted.  

In addition, groups and organizations provide a life and continuity of operation 
not normally found in other types of unlawful activity. As a consequence, these 
investigations may continue for several years. Furthermore, the focus of such 
investigations may be less precise than that directed against more conventional types of 
unlawful conduct. Unlike the usual case involving unlawful conduct, there may be no 
completed offense to provide a framework for the investigation. It often requires the 
fitting together of bits and pieces of information, many meaningless by themselves, to 
determine whether a pattern of unlawful activity exists. For this reason, such 
investigations are broader and less discriminate than usual, involving the interrelation 
of various sources and types of information. 
 This section focuses on investigations of enterprises that seek to further political 
or social goals through activities that involve force or violence, or that otherwise aim to 
engage in terrorism or terrorism-related crimes. It authorizes investigations to 
determine the structure and scope of the enterprise as well as the relationship of the 
members.  
 
 1. General Authority 
 
  a. A Terrorism Enterprise Investigation may be initiated when 
facts or circumstances reasonably indicate that two or more persons are engaged in an 
enterprise for the purpose of (i) furthering political or social goals wholly or in part 
through activities that involve force, violence or other unlawful acts; (ii) engaging in 
terrorism as defined in N.Y. Penal Law § 490.05, or (iii) committing any offense 
described in N.Y. Penal Law §§ 490.10, 490.15, 490.20, 490.25, 490.30, or 490.35, or 
other related statutes currently in effect or subsequently enacted. The standard of 
“reasonable indication” is identical to that governing Full Investigations generally. In 
determining whether an investigation should be conducted, the NYPD shall consider all 
of the circumstances including: (i) the magnitude of the threatened harm; (ii) the 
likelihood that it will occur; (iii) the immediacy of the threat; and (iv) any danger to 
privacy or free expression posed by an investigation. In practical terms, the “reasonable 
indication” standard for opening a Terrorism Enterprise Investigation could be satisfied 
in a number of ways. 

Example: Direct information about statements made in furtherance of an 
enterprise’s objectives which show a purpose of committing crimes described in N.Y. 
Penal Law §§ 490.10, 490.15, 490.20, 490.25, 490.30, 490.35 or other related statutes 
currently in effect or subsequently enacted, would satisfy the threshold. 
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 Example: Activities such as attempting to obtain dangerous biological agents, 
toxic chemicals, or nuclear materials, or stockpiling explosives or weapons, with no 
discernible lawful purpose, may be sufficient to reasonably indicate that an enterprise 
aims to engage in terrorism.  
 
  b. While no particular factor or combination of factors is required, 
considerations that will generally be relevant to the determination whether the threshold 
standard for a Terrorism Enterprise Investigation is satisfied include, as noted, a 
group’s statements, its activities, and the nature of potential unlawful acts suggested by 
the statements or activities. Thus, where there are grounds for inquiry concerning a 
group, it may be helpful to gather information about these matters, and then to consider 
whether these factors, either individually or in combination, reasonably indicate that the 
group is pursuing terrorist activities or objectives as defined in the threshold standard. 
Findings that would weigh in favor of such a conclusion include, for example, the 
following: 
 

(1) Threats or advocacy of violence or other covered unlawful acts. 
Statements are made in relation to or in furtherance of an enterprise’s political or social 
objectives that threaten or advocate the use of force or violence, or statements are made 
in furtherance of an enterprise that otherwise threaten or advocate unlawful conduct 
within the scope of N.Y. Penal Law §§ 490.10, 490.15, 490.20, 490.25, 490.30, 490.35, 
or other related statutes currently in effect or subsequently enacted which may concern 
such matters as (e.g.):  

(i) engaging in attacks involving or threatening massive loss of life 
 or injury, mass destruction, or endangerment of the national 
 security; 
(ii) killing or injuring public officials, or destroying public 
 facilities, or defying lawful authority; 
(iii) killing, injuring or intimidating individuals because of their 
 status as United States nationals or persons, or because of their 
 national origin, race, color, religion or sex; or 
(iv) depriving individuals of any rights secured by the Constitution 
 or laws of the United States or the State of New York. 

 
 (2) Apparent ability or intent to carry out violence or other covered 
activities. The enterprise manifests an apparent ability or intent to carry out violence or 
other activities within the scope of N.Y. Penal Law §§ 490.10, 490.15, 490.20, 490.25, 
490.30, 490.35 or other related statutes currently in effect or subsequently enacted, e.g.: 

(i) by acquiring or taking steps towards acquiring, biological 
 agents or toxins, toxic chemicals or their precursors, 
 radiological or nuclear materials, explosives or other 
 destructive or dangerous material (or plans or formulas for 
 such materials), or weapons, under circumstances where, by 
 reason of the quantity or character of the items, the lawful 
 purpose of the acquisition is not apparent;  
(ii) by the creation, maintenance, or support of an armed 
 paramilitary organization; 
(iii) by paramilitary training; or  
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(iv) by other conduct demonstrating an apparent ability or intent to 
injure or intimidate individuals, or to interfere with the exercise 
of their constitutional or statutory rights.  

 
 (3) Potential Unlawful Act. The group’s statements or activities suggest 
potential unlawful acts that may be relevant in applying the standard for initiating a 
Terrorism Enterprise Investigation - such as crimes under the provisions of the N.Y. 
Penal Law that set forth specially defined terrorism or support of terrorism offenses, or 
that relate to such matters as aircraft hijacking or destruction, attacks on transportation, 
communications, or energy facilities or systems, biological or chemical weapons, 
nuclear or radiological materials, assassinations or other violence against public 
officials or facilities, or explosives.  
 
  c. Mere speculation that force or violence might occur during the 
course of an otherwise peaceable demonstration is not sufficient grounds for initiation of 
an investigation under this Subpart. But where facts or circumstances reasonably 
indicate that an individual or group has engaged or aims to engage in conduct described 
in paragraph 1.a. above in a demonstration, an investigation may be initiated in 
conformity with the standards of that paragraph. This does not limit the collection of 
information about public demonstrations by individuals or groups that are under active 
investigation pursuant to paragraph 1.a. above or any other provisions of these 
guidelines. 
 

2. Purpose 
 
The immediate purpose of a Terrorism Enterprise Investigation is to obtain 

information concerning the nature and structure of the enterprise as specifically 
delineated in paragraph (3) below, with a view to the longer range objectives of 
detection, prevention, and prosecution of the unlawful activities of the enterprise. 

 
3. Scope 
 
a. A Terrorism Enterprise Investigation initiated under these guidelines 

  may collect such information as: 
(i) the identity and nature of an individual or group and its members, their 

  associates, and other persons likely to be acting in furtherance of its 
  unlawful objectives, provided that the information concerns such 
  persons’ activities on behalf of or in furtherance of the suspected 
  unlawful activity of the individual, group, or organization; 

(ii) the finances of the individual, group, or organization; 
(iii) the geographical dimensions of the individual, group, or organization; 

  and 
(iv) past and future activities and goals of the individual, group, or  

  organization. 
 

b. In obtaining the foregoing information, any lawful investigative 
technique may be used in accordance with the requirements of these guidelines. 
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4. Authorization and Renewal 
 
a. A Terrorism Enterprise Investigation may be authorized by the 

Commanding Officer or Executive Officer of the Intelligence Division or the 
Commanding Officer of the Criminal Intelligence Section (“the Authorizing Officials”), 
upon a written recommendation setting forth the facts or circumstances reasonably 
indicating the existence of an enterprise as described in paragraph 1.a. above. Upon 
such authorization a notification must be made for final approval by the Deputy 
Commissioner of Intelligence. When exigent circumstances exist, as described in these 
guidelines, a Terrorism Enterprise Investigation may be commenced upon the verbal 
authorization of an Authorizing Official. However, in such cases, the required written 
recommendation must be submitted as soon as practicable. 

 
b. A Terrorism Enterprise Investigation may be initially authorized for a 

period of up to a year. An investigation may be continued upon renewed authorization 
for additional periods each not to exceed a year. Renewal authorization shall be 
obtained from the Deputy Commissioner of Intelligence. The request for renewal and 
action thereon shall be in writing.  

 
c. Authorizations shall be reviewed by an Authorizing Official before the 

expiration of the period for which the investigation and each renewal thereof is 
authorized. In some cases, the enterprise may meet the threshold standard but be 
temporarily inactive in the sense that it has not engaged in recent acts of violence or 
other unlawful activities as described in 1.a., nor is there any immediate threat of harm - 
yet the composition, goals and prior history of the group suggest the need for continuing 
law enforcement interest. The investigation may be continued in such cases with 
whatever scope is warranted in light of these considerations.  

 
d. An investigation which has been terminated may be reopened upon a 

showing of the same standard and pursuant to the same procedures as required for 
initiation of an investigation.  

 
VI. INVESTIGATIVE TECHNIQUES 
 

(1) When conducting investigations under these guidelines, the NYPD may 
use any lawful investigative technique permitted by these guidelines. The choice of 
investigative techniques is a matter of judgment, which should take account of:  

(i) the objectives of the investigation and available investigative resources; 
(ii)  the intrusiveness of a technique, considering such factors as the effect 
 on the privacy of individuals and potential damage to reputation;  
(iii) the seriousness of the unlawful act; and 
(iv) the strength of the information indicating its existence or future 
 commission of the unlawful act.  

 
(2) Where the conduct of an investigation presents a choice between the use 

of more or less intrusive methods, the NYPD should consider whether the information 
could be obtained in a timely and effective way by the less intrusive means. The NYPD 
should not hesitate to use any lawful techniques consistent with these guidelines in an 
investigation, even if intrusive, where the intrusiveness is warranted in light of the 
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seriousness of the crime or the strength of the information indicating its existence or 
future commission. This point is to be particularly observed in investigations relating to 
terrorist activities.  
 

(3) Authorized methods in investigations include, among others, use of 
confidential informants, undercover activities and operations, eavesdropping and video 
surveillance (as defined in Article 700 of the NY Criminal Procedure Law), pen registers 
and trap and trace devices, consensual electronic monitoring, and searches and 
seizures.  

 
a. Undercover Operations 
 
(i) Undercover operations, including confidential informants, may be used 

when such operations are the most effective means of obtaining information, taking into 
account all the circumstances of the investigation, including the need for the information 
and the seriousness of the threat. The use of undercovers and confidential informants 
must be authorized by the Deputy Commissioner of the Intelligence Division prior to 
commencement of the undercover operation. The request to use undercovers or 
confidential informants and action taken on the request must be in writing and must 
include a description of the facts on which the investigation is based and the role of the 
undercover.  

(ii) The use of an undercover or confidential informant will be approved for 
a period of 120 days and may be extended for additional periods of 120 days with the 
approval of the Deputy Commissioner of the Intelligence Division. Such extensions may 
be approved for as long as the investigation continues and the use of the undercover is 
the most effective means of obtaining information. The request to extend the use of 
undercovers and action taken on the request must be in writing and must include the 
reason for the extension. 

(iii) Undercovers are strictly prohibited from engaging in any conduct the 
sole purpose of which is to disrupt the lawful exercise of political activity, from 
instigating unlawful acts or engaging in unlawful or unauthorized investigative 
activities.  

b. Eavesdropping and Video Surveillance (as defined in Article 700 of the 
NY Criminal Procedure Law), Pen Registers and Trap and Trace Devices, and 
Consensual Electronic Monitoring 

 
(i) All requirements for the use of such methods under the Constitution, 

applicable statutes, and NYPD regulations or policies must be observed.  
 

(4) Whenever an individual is known to be represented by counsel in a 
particular matter, the NYPD shall follow applicable law and Department procedure 
concerning contact with represented individuals in the absence of prior notice to their 
counsel. 
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VII. DISSEMINATION AND MAINTENANCE OF INFORMATION 
 
A. Dissemination 
 
The NYPD may disseminate information obtained during the Checking of Leads, 
Preliminary Inquiries and investigations conducted pursuant to these guidelines to 
federal, state or local law enforcement agencies, or local criminal justice agencies when 
such information: 

(i) falls within the investigative or protective jurisdiction or litigative 
  responsibility of the agency; 

(ii) may assist in preventing an unlawful act or the use of violence or any 
  other conduct dangerous to human life; 

(iii) is required to be disseminated by interagency agreement, statute, or 
  other law. 

 
B. Maintenance 
 
All documentation required under these Guidelines shall be maintained by the 
Intelligence Division in accordance with general police department practice and 
applicable municipal record retention and destruction rules, regulations and 
procedures. Under these rules and practices documents are retained for no less than five 
years. 
 
 
VIII. COUNTERTERRORISM ACTIVITIES AND OTHER AUTHORIZATIONS 
 

In order to carry out its mission of preventing the commission of terrorist acts in 
or affecting the City of New York and the United States and its people, the NYPD must 
proactively draw on available sources of information to identify terrorist threats and 
activities. It cannot be content to wait for leads to come in through the actions of others, 
but rather must be vigilant in detecting terrorist activities to the full extent permitted by 
law, with an eye towards early intervention and prevention of acts of terrorism before 
they occur. This Part accordingly identifies a number of authorized activities which 
further this end, and which can be carried out even in the absence of a checking of 
leads, Preliminary Inquiry, or Full Investigation as described in these guidelines. The 
authorizations include both activities that are specifically focused on terrorism and 
activities that are useful for law enforcement purposes in both terrorism and non-
terrorism contexts. The authorized law enforcement activities of the NYPD include 
carrying out and retaining information resulting from the following activities. 
 
A. COUNTERTERRORISM ACTIVITIES 
 

1. Information Systems  
 

The NYPD is authorized to operate and participate in identification, tracking, 
and information systems for the purpose of identifying and locating potential terrorists 
and supporters of terrorist activity, assessing and responding to terrorist risks and 
threats, or otherwise detecting, prosecuting, or preventing terrorist activities. Systems 
within the scope of this paragraph may draw on and retain pertinent information from 
any source permitted by law, including information derived from past or ongoing 
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investigative activities; other information collected or provided by governmental 
entities, such as foreign intelligence information and lookout list information; publicly 
available information, whether obtained directly or through services or resources 
(whether nonprofit or commercial) that compile or analyze such information; and 
information voluntarily provided by private entities. Any such system operated by the 
NYPD shall be reviewed periodically for compliance with all applicable statutory 
provisions and Department regulations and policies. 
 

2. Visiting Public Places and Events 
 

For the purpose of detecting or preventing terrorist activities, the NYPD is 
authorized to visit any place and attend any event that is open to the public, on the same 
terms and conditions as members of the public generally. No information obtained from 
such visits shall be retained unless it relates to potential unlawful or terrorist activity.  
 
B. OTHER AUTHORIZATIONS 
 

1. General Topical Research 
 

The NYPD is authorized to carry out general topical research, including 
conducting online searches and accessing online sites and forums as part of such 
research on the same terms and conditions as members of the public generally. 
“General topical research” under this paragraph means research concerning subject 
areas that are relevant for the purpose of facilitating or supporting the discharge of 
investigative responsibilities. It does not include online searches for information by 
individuals’ names or other individual identifiers, except where such searches are 
incidental to topical research, such as searching to locate writings on a topic by 
searching under the names of authors who write on the topic, or searching by the name 
of a party to a case in conducting legal research.  
 

2. Use of Online Resources Generally 
 

For the purpose of developing intelligence information to detect or prevent 
terrorism or other unlawful activities, the NYPD is authorized to conduct online search 
activity and to access online sites and forums on the same terms and conditions as 
members of the public generally. 
 

3. Reports and Assessments 
 

The NYPD is authorized to prepare general reports and assessments concerning 
terrorism or other unlawful activities for purposes of strategic or operational planning 
or in support of other legitimate law enforcement activities.  

 
IX. PROTECTION OF PRIVACY AND OTHER LIMITATIONS 
 
A. General Limitations 
 

The law enforcement activities authorized by this Part do not include 
maintaining files on individuals solely for the purpose of monitoring activities protected 
by the First Amendment or the lawful exercise of any other rights secured by the 
Constitution or laws of the United States. Rather, all such law enforcement activities 
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must have a valid law enforcement purpose and must be carried out in conformity with 
all applicable statutes and Department regulations and policies.  
 
B. Construction of Part 
 

This Part does not limit any activities authorized by or carried out under other 
Parts of these guidelines. The specification of authorized law enforcement activities 
under this Part is not exhaustive, and does not limit other authorized law enforcement 
activities of the NYPD. 

 
X. RESERVATION 
 

Nothing in these guidelines shall limit the general reviews or audits of papers, 
files, contracts, or other records in the possession of the NYPD or City of New York, or 
the performance of similar services at the specific request of another government 
agency. Such reviews, audits, or similar services must be for the purpose of detecting or 
preventing violations of law which are within the investigative responsibility of the 
NYPD.  
 Nothing in these guidelines is intended to limit the NYPD's responsibilities to 
investigate certain applicants and employees, or to pursue efforts to satisfy any other of 
its legal rights, privileges, or obligations.  
 

These guidelines are set forth solely for the purpose of internal NYPD guidance. 
They are not intended to, do not, and may not be relied upon to create any rights, 
substantive or procedural, enforceable at law by any party in any matter, civil or 
criminal, nor do they place any limitation on otherwise lawful investigative and litigative 
prerogatives of the NYPD or City of New York. 
 

RELATED 
PROCEDURES 
 

Citywide Intelligence Reporting System (P.G 212-12) 
Communications Between the Intelligence Division and Units in the Field Regarding 
Suspected Terrorist Activity (P.G. 212-110) 
Guidelines for the Use of Video/Photographic Equipment by Operational Personnel at 
Demonstrations (P.G. 212-71) 
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Review Criteria and Patrol Guide Procedures 

Criteria 
Level of 

Investigation 
Patrol Guide 

Section 
Patrol Guide Language 

Authorization to 
Open 
Investigation 

Preliminary 
Inquiry 

PG §212‐72 
Appx. V.B.(3) 
 

A Preliminary Inquiry may be authorized by the 
Commanding Officer or Executive Officer of the Intelligence 
Division, or the Commanding Officer of the Criminal 
Intelligence Section (“the Authorizing Officials”). The 
Authorizing Official must assure that the allegation or other 
information which warranted the inquiry has been 
recorded in writing. Upon such authorization a notification 
must be made for final approval by the Deputy 
Commissioner of Intelligence. 

Authorization to 
Open 
Investigation 

Full 
Investigation 

PG §212‐72 
Appx.B 
V.C.(4).a 
 

A Full Investigation may be authorized by the Commanding 
Officer or Executive Officer of the Intelligence Division or 
the Commanding Officer of the Criminal Intelligence 
Section (“the Authorizing Officials”) upon a written 
recommendation setting forth the facts or circumstances 
reasonably indicating that an unlawful act has been, is 
being or will be committed. Upon such authorization a 
notification must be made for final approval by the Deputy 
Commissioner of Intelligence. 

Authorization to 
Open 
Investigation 

Terrorism 
Enterprise 
Investigation 

PG §212‐72 
Appx.B 
V.D.4.a 

A Terrorism Enterprise Investigation may be authorized by 
the Commanding Officer or Executive Officer of the 
Intelligence Division or the Commanding Officer of the 
Criminal Intelligence Section (“the Authorizing Officials”), 
upon a written recommendation setting forth the facts or 
circumstances reasonably indicating the existence of an 
enterprise ... Upon such authorization a notification must 
be made for final approval by the Deputy Commissioner of 
Intelligence. When exigent circumstances exist, as 
described in these guidelines, a Terrorism Enterprise 
Investigation may be commenced upon the verbal 
authorization of an Authorizing Official. However, in such 
cases, the required written recommendation must be 
submitted as soon as practicable. 

Informational 
Threshold 

Preliminary 
Inquiry 

PG §212‐72 
Appx.B 
V.B.(1) 

In cases where the NYPD receives information or an 
allegation not warranting an investigation ‐ because there 
is not yet a “reasonable indication” of unlawful activity ‐ 
but whose responsible handling requires some further 
scrutiny beyond the prompt and extremely limited checking 
out of initial leads, the NYPD may initiate an “inquiry” in 
response to the allegation or information indicating the 
possibility of unlawful activity. 

Informational 
Threshold 

Full 
Investigation 

PG §212‐72 
Appx.B V.C. 

A Full Investigation may be initiated when facts or 
circumstances reasonably indicate that an unlawful act has 
been, is being, or will be committed. 
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Informational 
Threshold 

Terrorism 
Enterprise 
Investigation 

PG §212‐72 
Appx.B 
V.D.(1)a. 

A Terrorism Enterprise Investigation may be initiated when 
facts or circumstances reasonably indicate that two or 
more persons are engaged in an enterprise for the purpose 
of (i) furthering political or social goals wholly or in part 
through activities that involve force, violence or other 
unlawful acts; (ii) engaging in terrorism as defined in N.Y. 
Penal Law § 490.05, or (iii) committing any offense 
described in [specific sections of the penal code] 

Extension / 
Renewal of 
Investigation 

Preliminary 
Inquiry 

PG §212‐72 
Appx.B 
V.B.(4) 

Inquiries shall be completed within 180 days after initiation 
of the first investigative step. The date of the first 
investigative step is not necessarily the same date on which 
the first incoming information or allegation was received. 
An extension of time in an inquiry for succeeding 90 day 
periods may be granted by the Deputy Commissioner of 
Intelligence. Any such request for extension shall be in 
writing and shall include a statement of the reasons why 
further investigative steps are warranted when there is no 
reasonable indication of unlawful activity. The action taken 
on any such request for extension shall also be recorded in 
writing. 

Extension / 
Renewal of 
Investigation 

Full 
Investigation 

PG §212‐72 
Appx.B 
V.C.(4).b, c 
 
 

A Full Investigation may be initially authorized for a period 
of up to a year. An investigation may be continued upon 
renewed authorization for additional periods each not to 
exceed a year. Renewal authorization shall be obtained 
from the Deputy Commissioner of Intelligence. All requests 
for renewal authorization, and action thereon, shall be in 
writing. 
 
Authorizations shall be reviewed by an Authorizing Official 
before the expiration of the period for which the 
investigation and each renewal thereof is authorized. 

Extension / 
Renewal of 
Investigation 

Terrorism 
Enterprise 
Investigation 

PG §212‐72 
Appx.B 
V.D.(4).b, c 
 

A Terrorism Enterprise Investigation may be initially 
authorized for a period of up to a year. An investigation 
may be continued upon renewed authorization for 
additional periods each not to exceed a year. Renewal 
authorization shall be obtained from the Deputy 
Commissioner of Intelligence. The request for renewal and 
action thereon shall be in writing. 
 
Authorizations shall be reviewed by an Authorizing Official 
before the expiration of the period for which the 
investigation and each renewal thereof is authorized.  
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Discontinuance   Preliminary 
Inquiry 

PG §212‐72 
Appx.B 
V.B.(7) 

Where a Preliminary Inquiry fails to disclose sufficient 
information to justify an investigation, the NYPD shall 
terminate the inquiry and make a record of the closing.* 

Use of 
Undercover 
Members of 
NYPD or 
Confidential 
Informants ‐ 
Authorization 

All 
Investigations 

PG §212‐72 
Appx.B 
VI.(3).a.(i) 

The use of undercovers and confidential informants must 
be authorized by the Deputy Commissioner of the 
Intelligence Division prior to commencement of the 
undercover operation. The request to use undercovers or 
confidential informants and action taken on the request 
must be in writing and must include a description of the 
facts on which the investigation is based and the role of the 
undercover. 

Use of 
Undercover 
Members of 
NYPD or 
Confidential 
Informants ‐ 
Extension 

All 
Investigations 

PG §212‐72 
Appx. 
VI.(3).a.(ii) 

The use of an undercover or confidential informant will be 
approved for a period of 120 days and may be extended for 
additional periods of 120 days with the approval of the 
Deputy Commissioner of the Intelligence Division. Such 
extensions may be approved for as long as the investigation 
continues and the use of the undercover is the most 
effective means of obtaining information. The request to 
extend the use of undercovers and action taken on the 
request must be in writing and must include the reason for 
the extension. 

 

   

                                                            
*  There  are  no  Patrol  Guide  provisions  that  pertain  to  the  discontinuance  of  Full  Investigations  or  Terrorism 
Enterprise  Investigations,  though  NYPD’s  Intelligence  Bureau,  in  practice,  files  a  Discontinuance Memo  at  the 
conclusion of all investigations. 
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Review Criteria for Authorizations and Dates 
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Authorizations and Extensions – Time Limits and Approvals 

Question under 
Consideration 

Document(s) 
Reviewed 

Metrics 
Associated 
Patrol Guide 
Section(s) 

Was the authorization 
of the investigation 
properly documented? 

Investigative 
Statements; 
Authorization 
Forms 

 Presence of allegation or other 
information warranting the inquiry in 
the Investigative Statement; 

 Presence of Authorization Form; 

 Presence of Authorizing Official 
signature; 

 Presence of Deputy Commissioner of 
Intelligence signature; 

 Recorded date of Authorizing Official 
signature; 

 Recorded date of Deputy 
Commissioner of Intelligence 
signature; 

 Presence of checkmark indicating 
approval or disapproval of 
Authorizing Official; 

 Presence of checkmark indicating 
approval or disapproval of Deputy 
Commissioner of Intelligence. 

PG §212‐72 
V.B.(3); 
PG212‐72 
V.C.(4).a; 
PG212‐72 
V.D.4.a 

Was the authorization 
of the extension of the 
investigation properly 
documented? 

Investigative 
Statements; 
Authorization 
Forms 

 Presence of Authorization Form; 

 Presence of Deputy Commissioner of 
Intelligence signature; 

 Date of Deputy Commissioner of 
Intelligence signature within 
designated time frame; 

 Presence of checkmark indicating 
approval or disapproval of Deputy 
Commissioner of Intelligence. 

PG §212‐72 
V.B.(4); 
PG212‐72 
V.C.(4).b;  
PG212‐72 
V.C.(4).c; 
PG212‐72 
V.D.4.b; 
PG212‐72 
V.D.4.c 

Was the authorization 
of the use of a human 
source properly 
documented? 

Human Source 
Memos; 
Authorization 
Forms 

 Presence of Human Source 
Authorization Memo; 

 Presence of Authorization Form; 

 Presence of Deputy Commissioner of 
Intelligence signature; 

 Recorded date of Deputy 
Commissioner of Intelligence 
signature; 

 Presence of checkmark indicating 
approval or disapproval of Deputy 
Commissioner of Intelligence. 
 

PG §212‐72 
VI.(3).a.(i) 
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Was the authorization 
of the extension of the 
use of a human source 
properly documented? 

Human Source 
Authorization 
Memos; 
Authorization 
Forms 

 Presence of Authorization form; 

 Presence of Deputy Commissioner of 
Intelligence signature; 

 Date of Deputy Commissioner of 
Intelligence signature within 
designated time frame; 

 Presence of checkmark indicating 
approval or disapproval of Deputy 
Commissioner of Intelligence. 

PG §212‐72 
VI.(3).a.(ii) 

Was the 
discontinuance of the 
Preliminary Inquiry 
properly documented? 

Discontinuance 
Memos; 
Authorization 
Forms 

 Presence of Discontinuance Memo; 

 Presence of Authorization Form; 

 Presence of Authorizing Official 
signature; 

 Presence of Deputy Commissioner of 
Intelligence signature; 

 Recorded date of Authorizing Official 
signature; 

 Recorded date of Deputy 
Commissioner of Intelligence 
signature; 

 Presence of checkmark indicating 
approval or disapproval of 
Authorizing Official; 

 Presence of checkmark indicating 
approval or disapproval of Deputy 
Commissioner of Intelligence. 

PG §212‐72 
V.B.(7) 

 

 



 
 

EXHIBIT C 

FILED: NEW YORK COUNTY CLERK 11/07/2016 04:02 PM INDEX NO. 153965/2016

NYSCEF DOC. NO. 55 RECEIVED NYSCEF: 11/07/2016



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

--------------------------------------------------------------------------X

BARBARA HANDSCHU, et al., 

                                     Plaintiffs,                                                       No. 71 Civ. 2203 (CSH)    
                                                 

                                                                
      -against-                                                                          

POLICE DEPARTMENT OF THE CITY OF  OCTOBER 28, 2016
NEW YORK, et al.,

 D  e  f e ndants.

--------------------------------------------------------------------------X 
  

   RULING ON PROPOSED SETTLEMENT AGREEMENT

HAIGHT, Senior District Judge:

In this long-standing civil rights class action, the Court is called upon to approve or

disapprove a proposed settlement agreement between the plaintiff Class and the City of New York

regarding important issues affecting the City's Muslim community.  Following a fairness hearing,

the Court resolves that question in this decision. 

I

This action began in 1971.  A group of individual plaintiffs filed a complaint against the New

York City Police Department ("NYPD") and other City officials, claiming that NYPD officers

conducted surveillance and other activities in manners that violated plaintiffs' rights under the United

States Constitution.  

The Court denied the defendants' motion to dismiss the complaint.  Handschu v. Special
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Servs. Div., 349 F. Supp. 766, 771 (S.D.N.Y. 1972) (Weinfeld, J.).  After discovery and related

litigation, the Court certified a class of plaintiffs in 1979. Counsel for the plaintiff Class ("Class

Counsel") and the Office of the Corporation Counsel for the City of New York ("Corporation

Counsel") negotiated and jointly proposed to the Court a settlement of the underlying issues.  The

Court conducted a fairness hearing into that settlement, overruled a number of objections, and

approved the settlement.  605 F. Supp. 1384 (S.D.N.Y. 1985).  The objectors appealed.  The Second

Circuit affirmed the approval of the settlement.  787 F.2d 828 (2d Cir. 1986).   

A core provision in the 1985 settlement was the creation of what has come to be called "the

Handschu Guidelines."  The Guidelines took their name from Barbara Handschu, an attorney, social

activist, and first-named plaintiff in the initial complaint filed in 1971.   "The Guidelines deal with1

future collection, retention and dissemination of information by the PSS."  605 F. Supp. at 1389.

"PSS" is a reference to the then-existing Public Security Section of the NYPD.  

As described infra, the Guidelines have been changed during the course of the case.  I will

refer to the Guidelines approved in the 1985 settlement as "the Original Handschu Guidelines" or

"Original Guidelines."  They are reproduced in full in 605 F. Supp. at 1420-25.  The Original

Handschu Guidelines focus upon and regulate any NYPD "investigation of political activity." 

Original Guidelines, Part IV.  "Political activity"  is defined as "[t]he exercise of a right of expression

or association for the purpose of maintaining or changing governmental policies  or social

conditions."  Id., Part II.A.  The Original Guidelines begin with the "General Statement of Policy"

  Ms. Handschu appeared at and participated in the fairness hearings held by the Court in1

April and June of 2016 into the present proposed settlement.  Her insights and advocate's skills are
undiminished.  One is moved to consider, but then reject with regret, the possibility that something
about this case confers a sort of immortality upon its participants.
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that activities of the PSS of the NYPD "will conform to constitutionally guaranteed rights and

privileges."  Id., Part I.  The Original Guidelines establish "an Authority to oversee the activities of

the PSS of the Intelligence Division" consisting of three members: two high-ranking NYPD officers

and a third "civilian member appointed by the Mayor."  Id., Part III.   

II

After 1986, when the Second Circuit affirmed the approval of the 1985 settlement, life

continued under the Original Handschu Guidelines, which did not enjoy universal approbation but

did not provoke further litigation.  That changed with the dreadful events of September 11, 2001. 

In 2003, the City made a motion to modify the Original Guidelines.  That gave rise to an opinion

reported at 273 F. Supp. 2d 327 (S.D.N.Y. 2003), which recites at 337: "the NYPD perceives in the

events of  9/11 and subsequent revelations about international terrorism a significant change in facts

mandating modification of the Guidelines because in their present form 'they limit the effective

investigation of terrorism and prevent cooperation with federal and state law enforcement agencies

in the development of intelligence.'" (quoting affidavit of NYPD Deputy Commissioner Cohen).

While Class Counsel opposed any changes to the Original Guidelines, the Court allowed

certain modifications, for the reasons stated in the cited opinion.  The principal modification was to

replace the detailed  instructions in the Original Guidelines with the FBI Guidelines for

investigations issued post-9/11 by Attorney General Ashcroft in May 2002, "whose substance

[NYPD] Deputy Commissioner Cohen says will be included in the NYPD patrol guide if the Court

approves Modified Handschu."  273 F. Supp. 2d at 346.  In addition, while the Handschu Authority

continued to exist, it no longer has detailed oversight responsibilities for investigations; the
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Authority's sole function is to review records the NYPD is directed to generate and retain.

The Court granted the modifications requested by the City, on condition that "[n]o later than

February 21, 2003, the NYPD must file with the Court and serve upon class counsel the text to be

included in the patrol guide which sets forth the substance of the FBI Guidelines."  Id. at 349.  I will

refer to the Guidelines approved by the Court in 2003 as "the Modified Handschu Guidelines."     

         The Court had to revisit the question shortly thereafter, when senior NYPD supervising

officers seemingly disregarded the Guidelines in their "debriefing" of arrested and detained

participants in anti-war demonstrations on Manhattan streets during February and March, 2003. 

Class Counsel protested and made an application for further relief, which the Court granted on

August 6, 2003.  288 F. Supp. 2d 411 (S.D.N.Y. 2003).  I concluded, on the basis of affidavits and

other written submissions, that "[t]hese recent events reveal an NYPD in some need of discipline,"

and the circumstances surrounding the debriefing procedure "entitle the plaintiff class, operating

through Class Counsel, to an enhanced level of judicial review."  Id. at 417, 419.  That relief was

accomplished by amending the Court's Order and Judgment on the modification issue to provide that

"in order to clarify and enhance the standing and authority of counsel for the plaintiff class to

contend, if so advised, that violations of the said Guidelines have deprived a member or members

of the plaintiff class of rights or freedoms guaranteed to them by the Constitution, the said

Guidelines are, to that extent and for that purpose, incorporated by reference into and made a part

of this Second Revised Order and Judgment," which superseded and replaced the first Revised Order

and Judgment (where the Guidelines were not incorporated).  Id. at 420 

In consequence of this litigation, the full text of the Modified Handschu Guidelines consists

of the appendices to the opinions reported at 273 F. Supp. 2d 327 and 288 F. Supp. 2d 411, read
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together.  Those Modified Guidelines came into effect in August 2003, and operated without further

litigation or publicly visible strife until the events recounted in Part IV, infra.

III

While the wording of the class certification in this case appears in prior opinions, it is useful

to repeat it here, in order to furnish a complete context for the issues presently before the Court.

The Court has certified a class which includes:

     All individuals resident in the City of New York, and all other
persons who are physically present in the City of New York, and all
organizations located or operating in the City of New York, who
engage in or have engaged in lawful political, religious, educational
or social activities and who, as a result of these activities, have been,
are now or hereafter may be subjected to or threatened by infiltration,
physical and verbal coercion, photographic, electronic and physical
surveillance, provocation of violence, recruitment to act as police
informants and dossier collection and dissemination by defendants
and their agents.

605 F. Supp. at 1388.    

            That certification was made in an opinion and order issued on May 24, 1979.  The class thus

certified has been in existence since that date.  The temporal boundaries of the class embrace the

past, present and future.  Class members are those who "engage in or have engaged in" specified

lawful activity in the City, and as a result of those activities "have been, are now or hereafter may

be" subjected to specified kinds of police investigation and surveillance.  Unless and until that class

is terminated by the Court for good cause shown, it will continue for the foreseeable future, or at

least for as long as the City of New York stands, people reside in or visit the City, organizations

operate within the City, and the City maintains a police force to protect the public and assist in

enforcement of the rule of law.  
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            It asks too much of human nature to expect such a world to be entirely free of strife.  The

history of this case is that periods of calm – class members and the NYPD existing together in

seeming harmony – are interspersed with outbreaks of disputes and active litigation in court as the

result of particular circumstances or issues.  The present application to the Court, involving the City's

Muslim community, is an example.    

I turn to the particular circumstances which brought about this  revival of activity in the case.

IV

          On October 3, 2011, Jethro M. Eisenstein, Esq., one of the plaintiffs' Class Counsel since the

inception of the case, swore to and submitted to the Court a declaration which stated in an

introductory paragraph that

class counsel have reason to believe that the NYPD, in its
investigation of the Muslim communities that form a part of the
plaintiff class, as a matter of policy retains information about class
members' political activity that does not relate to potential unlawful
or terrorist activity.  Such a policy violates §VIII(A)(2) of the
Modified Handschu Guidelines.

Eisenstein Declaration ("E. Decl.")  ¶ 2.  The source of counsel's belief was a series of news articles

published in August and September, 2011, based on a journalist's "interviews with 40 present and 

former members of the New York City Police Department," which described "an NYPD policy of

using undercover officers and confidential informants to gather information about political activity

in circumstances where there is no indication of criminal activity."  E. Decl. ¶ 3.  

The NYPD's purpose, Mr. Eisenstein deduced in his declaration, was described by NYPD

Assistant Commissioner Lawrence Sanchez, in testimony he gave to the United States Senate

Homeland Security Committee in October 2007.  "The key to it," Assistant Commissioner Sanchez
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said to the Senators, was "to start appreciating what most people would say would be non-criminal[,]

would be innocuous looking behaviors that could easily be argued in a [w]estern [d]emocracy,

especially in the United States[,] to be protected by First and Fourth Amendment rights[,] but not

to look at them in the vacuum but to look across to them as potential precursors to terrorism."  Id.

¶ 4 n.5.  

Class Counsel acknowledged that such NYPD activity might not violate the Modified

Handschu Guidelines, since they provided in Part VIII(A)(2) that "[f]or the purpose of detecting or

preventing terrorist  activities, NYPD is authorized to visit any place and attend any event that is

open to the public, on the same terms and conditions as members of the public generally."  But

counsel expressed concern that the published articles and NYPD documents "strongly suggest that

the NYPD retains such records as a matter of policy," which could violate the cited Guideline, which

also provided that "[n]o information obtained from such visits shall be retained unless it relates to

potential unlawful or terrorist activity."  Id. ¶¶ 5-6.  

Class Counsel's October 3, 2011 submissions included a proposed order to show cause

which, if signed by the Court, would have granted the plaintiff class leave to conduct discovery to

determine whether the NYPD and City, "as a matter of policy, retain information about political

activity on the part of members of the Muslim communities in New York that has been obtained

from visits to public places and events, when such information does not relate to potential unlawful

or terrorist activity."  That order to show cause was not presented to the Court for execution.  Instead,

Class Counsel and Corporation Counsel launched into discussions and negotiations about the

concerns that had arisen concerning the Muslim community.  Those discussions extended over a 

period of time, during the course of which the Court granted a number of extensions of time for

7



briefing the issues.  

During the pendency of the October 3, 2011 motion for a show cause order, Class Counsel

and Corporation Counsel engaged in informal discovery (always highly professional, if not

completely amicable), during the course of which Class Counsel concluded that the protection of

class members required injunctive relief of a broader and more intrusive nature.  In consequence, on 

February 4, 2013, Class Counsel filed a motion for injunctive relief against the NYPD and the

appointment of a monitor to supervise the activities of the NYPD Intelligence Bureau ("the February

2013 motion").  Specifically, the February 2013 motion sought an injunction against (1) "the policy

and practice of retaining records concerning visits to public  places" made by NYPD units "where

no information has been obtained that relates to potential unlawful or terrorist activity," in violation

of the Modified Handschu Guidelines; and (2) "the policy and practice of surreptitiously joining,

visiting and infiltrating organizations or institutions including organizations associated with Islam,

and keeping records of such investigative activities, in the absence of 'reasonable indications' or

'indication' of terrorist or unlawful activity," in violation of certain Modified Handschu Guidelines

(identified by internal quotation marks).  In addition, the February 2013 motion sought a Court order

"appointing an auditor or monitor to supervise compliance by the NYPD, its employees and agents

with the injunctive orders made herein mandating obedience to the Modified Handschu Guidelines

in investigations of political activity by members of the plaintiff class."  Doc. 408 ("Motion for

Injunctive Relief and for Appointment of An Auditor or Monitor"), at 2-3 (¶¶ a-c).                         

Corporation Counsel, appearing on behalf of the NYPD as it has throughout the case,

opposed the Class's February 2013 motion.  The NYPD denied that it had in any way violated the

Modified Handschu Guidelines.  Corporation Counsel acknowledged the existence and effect of the
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Guidelines, and did not dispute that investigative units of the NYPD had engaged and were engaging

in the sort of activities described in general terms by the Class's February 2013 motion.  However, 

those activities, Corporation Counsel contended, were in full compliance with, and consequently

permitted by, the Modified Handschu Guidelines.  That being the case, the NYPD concluded, the

Court need not and should not issue a further injunction or appoint a monitor.      

These opposing contentions having been drawn by the pleadings, Class Counsel and

Corporation Counsel renewed the debate on the enlarged areas of permissible discovery, a sensitive

subject given the confidential and secretive nature of some of the NYPD activities being challenged. 

Applications were made to the Court, which gave me the occasion to observe that an internal NYPD

document termed an "investigative statement" was "the best evidence, perhaps the only probative

evidence, of whether a particular investigation was commenced in compliance with the Handschu

Guidelines."  2013 WL 4767815, at *1 (S.D.N.Y. Aug. 29, 2013).   The Court directed counsel  to

confer in an effort to agree on a method by which discovery into and proof of the investigative

statements might be arranged.  2014 WL 407103, at *7 (S.D.N.Y. Jan. 30, 2014).  Class Counsel and

Corporation Counsel succeeded in that effort.  Discovery continued with respect to the factual issues

presented by the Class's motion for an injunction and appointment of a monitor.

V

While these proceedings were taking place in this case, significant events occurred  across

the East River, in the neighboring United States District Court for the Eastern District of New York. 

On June 28, 2013, three Muslim individuals, two mosques and a non-profit Muslim organization

filed an action in that Court against the City of New York and the NYPD.  The case was assigned
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to  District Judge Chen.  Those plaintiffs, represented by attorneys other than counsel involved in

this Handschu  class action, alleged that the City and the NYPD violated several of their federal and

state constitutional rights "through unlawful, suspicionless surveillance and investigation conducted

by the New York Police Department ('NYPD') pursuant to its purported 'Muslim surveillance

program.'" Raza v. City of New York, 998 F.Supp.2d 70, 73 (E.D.N.Y. 2013) ("Raza" or "the Raza

case").  The allegations of the Raza plaintiffs concerning NYPD surveillance of the Muslim

community resemble those of the plaintiff Handschu  class in the present injunction motion before

this Court.              

Discovery in the Handschu and Raza cases continued independently and separately.  Both

sets of plaintiffs' attorneys focused on the NYPD investigative statements, to which this Court

referred in its August 2013 opinion.  On February 4, 2014, Class Counsel in Handschu and plaintiff's

counsel in Raza wrote jointly to Zachary Carter, the newly installed Corporation Counsel following

Mayor De Blasio's election and the departure of former Mayor Bloomberg and NYPD Commissioner

Kelly.  Class Counsel and Raza counsel suggested to Corporation Counsel Carter that discussions

take place with respect to the possibility of a settlement of the pending claims of the Handschu  class

and the Raza  plaintiffs against the City and the NYPD.  It made sense, in counsel's view, to discuss

these cases together, since both involved the same or highly similar NYPD actions directed at the

Muslim community of the City.  

Negotiations ensued.  They were lengthy, conducted by a series of meetings and telephone

conferences.  Eventually agreements were reached in principle, which then in practice had to be

stated in the form of further modifications to the Modified Handschu Guidelines.  Eventually, an

agreement was reached between Class Counsel in the Handschu case, plaintiffs' counsel and the
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plaintiffs in the Raza  case, and the Corporation Counsel on behalf of the City and NYPD in both

cases.  

That settlement agreement takes the form of further modifications to the Modified Handschu

Guidelines.  Because Handschu is a class action, this Court must approve those modifications to

make them effective, and was required to hold a fairness hearing before deciding whether or not to

do so.  That hearing has now been completed.  If this Court approves the settlement and the new

Guidelines as fair and reasonable, that approval will be implemented in the Handschu case by an

order the Court will make regarding the Class's motion for an injunction and appointment of a

monitor.  The plaintiffs in Raza would be affected by such an order because, quite apart from the

lawsuit they filed as plaintiffs in the Raza case, they are also members of the Plaintiff Class.  I make

this Ruling as the District Judge presiding over the Handschu class action.  I am told on the record

of this case that if this Court (sitting as Handschu  class action judge) approves the settlement, Judge

Chen in the Eastern District (sitting as Raza action trial judge) will then be presented with a

stipulation dismissing that action.  

On January 7, 2016, Class Counsel and Corporation Counsel made a joint motion in this

action under Fed. R. Civ. P. 23(e) for an order approving the proposed settlement and attendant

revision of the Modified Handschu Guidelines, which I will hereafter call "the Revised Handschu

Guidelines." 

VI

The Revised Handschu Guidelines are captioned, like their predecessor: "Guidelines for

Investigations Involving Political Activity." They are the same as the Modified Handschu Guidelines,
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in that each set of guidelines provides for graduated "levels of investigative activity."  Revised

Handschu Guidelines, Part V.  "Checking of Leads" is "the lowest level of investigative activity"

allowed by the Guidelines.  Id., Part V.A.  The remaining levels are: "Preliminary Inquiries," Part

V.B.; " a "Full Investigation," Part V.C.; and a "Terrorism Enterprise Investigation," Part V.D.  In

2003 the NYPD adapted the substance of these provisions from guidelines promulgated by the FBI

in 2002.  The FBI and the NYPD were each reacting to the events of 9/11.  As noted supra, the Court

allowed the Original Handschu Guidelines to be modified in that manner in opinions reported at 273

F. Supp. 2d 327 (S.D.N.Y. 2003) and 288 F. Supp. 2d 411 (S.D.N.Y. 2003).  The Modified

Handschu Guidelines have governed the NYPD's relevant conduct since 2003.

The Revised Handschu Guidelines are a part of the proposed settlement.  The revisions 

change the Modified Handschu Guidelines in a number of ways.  The two principal changes relate

to the timing and form of internal NYPD authorizations for the opening, extension or closure of the

several levels of investigation; and the creation of a "Handschu Committee" to oversee and perform

those administrative functions.  An important aspect of the new Handschu Committee is the

inclusion of a "Civilian Representative" who "shall be a lawyer who has never previously been an

employee of the NYPD."  Revised Handschu Guidelines, Part VI (3).  The effect of the changes

made by the proposed Revised Handschu Guidelines may best be understood by comparing the

relevant provisions in both sets of guidelines.

A. Levels of Investigation

Under the Modified Handschu Guidelines, the "Checking of Leads" by police officers

requires no authorization by higher authority.  The activity is defined as the "prompt and extremely

limited checking out of initial leads," conducted "with an eye toward promptly determining whether
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further investigation (either a Preliminary Inquiry or a Full Investigation) should be conducted." 

Modified Handschu Guidelines, Part V.A.  No specific time limits are stated.

With respect to the authorization of higher levels of investigatory activity, the Modified

Handschu Guidelines are the same for a Preliminary Inquiry, a Full Investigation, and a Terrorism

Enterprise Investigation.  Authorization is required.  Each procedure may be authorized by the

Commanding Officer or Executive Officer of the NYPD Intelligence Division, or the Commanding

Officer of the Criminal Intelligence Section ("the Authorizing Officials").  "Upon such authorization

a notification must be made for final approval by the Deputy Commissioner of Intelligence," except

that "when exigent circumstances exist, . . . a Terrorism Enterprise Investigation may be commenced

upon the verbal authorization of an Authorizing Official," in which event "the required written

recommendation must be submitted as soon as practicable."  Id., Part V.D.4.

These forms of investigations are not open-ended as to duration.  The Modified Guidelines

provide that a Preliminary Inquiry must be completed within 180 days after the first investigative

step.  Extensions of time for succeeding 90-day periods may be granted by the Deputy Commissioner

of Intelligence.  A Full Investigation and a Terrorist Enterprise Investigation may each be initially

authorized for a period of up to one year, and may be continued upon authorization obtained from

the Deputy Commissioner of Intelligence for additional periods, each not to exceed one year.  At

each of these levels of investigation, authorizations for extensions of time must be reviewed by the

Authorizing Official before the expiration of the period for which the investigation and each renewal

thereof is authorized.

B. Investigatory Provisions of Proposed Revised Handschu Guidelines 

The Revised Handschu Guidelines which form a part of the proposed settlement bring about 
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significant changes in these NYPD investigatory protocols.  The first modifications relate to the

manner in which the several levels of investigation are authorized.  

As for the Checking of Leads, there is no change.  Authorization for that low-level activity

is not presently required; the Revised Guidelines do not do so.  

            A Preliminary Inquiry may be authorized by the Chief of Intelligence or Executive Officer

of the Intelligence Bureau, or the Commanding Officer of the Criminal Intelligence Section ("the

Authorizing Officials").  Written notification of an authorization "must be made for final approval

by the Deputy Commissioner of Intelligence."  

The same provisions apply to authorization for a Full Investigation and a Terrorism

Enterprise Investigation.  Where "exigent circumstances" exist,  a Terrorism Enterprise Investigation

may be commenced on the verbal authorization of an Authorizing Official, with the required written

recommendation to the Deputy Commissioner of Intelligence submitted "as soon as practicable."

As for the duration of these levels of investigation, the present Modified Guidelines' 180-day

limit on a Preliminary Inquiry, and the Deputy Commissioner of Intelligence's discretionary power

to grant succeeding 90-day extension periods, remain the same.  However, the Revised Guidelines

add the provisions that a Preliminary Inquiry "shall be subject to a review every 6 months by the

Chief of Intelligence, or an appropriate executive of the Intelligence Bureau designated by him," Part 

V.B. (5), and a Preliminary Inquiry "shall be presumptively limited to a total duration of 18 months,"

a period which "may be exceeded in the sole discretion of the Deputy Commissioner of Intelligence,

in consultation with the Handschu Committee," Part V.B. (6).    2

   The "Handschu Committee," a new creation of the Revised Handschu Guidelines, is2

discussed in text, infra.
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            Similarly, with respect to a Full Investigation, the present one-year limit, and one-year

extension periods, remain the same.  However, the Revised Guidelines call for a review of a Full

Investigation every 6 months, and a presumptive limitation "to a total duration of 3 years," subject

to extension by the Deputy Commissioner of Intelligence in consultation with the Handschu

Committee,"  Part V.C (4)(d)-(e).  

            A Terrorism Enterprise Investigation remains with an initial authorization of one year.  There

are additional possible extensions not to exceed a year, and a 5-year presumptive limitation.  Revised

Handschu Guidelines, Part V.D (4)(d)-(e).                             

            These modifications in authorization and duration, while notable, are not as substantive as

the provisions in Part VI of the Revised Handschu Guidelines for the "Handschu Committee." 

Previous versions of the Guidelines called for administrative or review boards or groups bearing the

title "Handschu," but this "Handschu Committee" is something new.  The subject is best introduced

by quoting Part VI (1) of the proposed Revised Guidelines:               

There is hereby established a committee (the "Handschu Committee")
whose members may attend and participate in monthly meetings at
which investigations are presented for opening, extension or closure
by the Deputy Commissioner for Intelligence. All attending  members
will be provided with the investigative statement pertaining to each
proposed opening, extension or closing for the monthly meeting.  At
the monthly meeting, any member of the Handschu Committee may
ask questions and offer opinions regarding the opening, extension or
closure of an investigation presented.   

            Part VI (2) provides that "Members of the Handschu Committee from the NYPD will include

the Deputy Commissioner of Intelligence" (first-listed and clearly primus inter pares) and ten other

high-ranking police officers or deputy commissioners, drawn from those holding "positions of

authority or expertise" in the NYPD's ranks engaged in intelligence and related legal activities.  
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Part VI (3) provides for the presence on the Handschu Committee of a "Civilian

Representative."  Class Counsel, supporting the proposed settlement, characterize the emergence and

placement of this "civilian" on the Handschu Committee as an innovative and vitally important

feature of the Revised Guidelines.  It will be recalled that when Class Counsel filed the present

motion which the proposed settlement would resolve, the Class asked the Court to appoint an

"auditor or monitor" to "supervise compliance with the NYPD" with "the Modified Handschu

Guidelines."  During the fairness hearing on the proposed settlement, it became apparent that at the 

beginning of the negotiations resulting in the settlement, Corporation Counsel resisted the

appointment and participation of any person outside the NYPD.  Class Counsel stated at the hearing

that while the provision in the Revised Guidelines for a "Civilian Representative" as a member of

the Handschu Committee did not achieve everything the Class desired in respect of civilian monitor

oversight, it was all that the City would agree to for purposes of settlement (an appraisal which Mr.

Farrell, counsel for the City, vigorously endorsed at the hearing).  A number of members of the

Muslim community contended during the hearing that, for a variety of reasons, the proposed

provision for civilian participation is inadequate.    

The Court's obligation is to determine whether this settlement of this aspect of the present

litigation is fair and reasonable.  The Revised Guidelines' provisions for the Civilian Representative 

must be considered in detail.

We begin with Part VI (3) of the Revised Guidelines, which provides:

There shall also be a Civilian Representative on the Handschu
Committee who may attend and participate in the monthly meetings
for opening, extension, or closure of investigations on the same terms 
and conditions as set forth in paragraph (1) above.  The Civilian
Representative shall be a lawyer who has never previously been an
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employee of the NYPD.  The Civilian Representative shall be
appointed by the Mayor upon consultation with the Police
Commissioner.  The Civilian Representative may be replaced by the
Mayor for good cause, with 14 days' advance notice to Class Counsel
prior to such replacement.  The position of Civilian Representative
will exist for a minimum of five years from the appointment of the
first person to fill that role.  After that initial five year period, the
position of Civilian Representative will continue unless abolished or
modified by the Mayor, upon which Class Counsel will receive 90
days' notice in advance of such abolition or modification.

The following subparagraphs of Part VI describe the actions required of the Civilian

Representative (sometimes hereinafter "CR").  If the CR,  during the course of his or her attendance

at a monthly meeting of the Handschu Committee, "concludes that an investigation  is being opened

or extended in violation of the Modified Handschu Guidelines," the CR "shall record his or her

objection to the investigation and the grounds for the objection in the minutes of the Handschu

Committee meeting," Part VI (e), and "shall bring such [violative] investigation to the attention of

the Police Commissioner," who "shall inquire into the investigation and report the findings of the

inquiry to the Civilian Representative."  Part VI (f).  If the CR "concludes that the NYPD is

systematically and repeatedly violating the Modified Handschu Guidelines to a degree sufficient to

show a NYPD policy to act in such a fashion, the Civilian Representative shall report the alleged

systematic violation to the Judge assigned to the Handschu case in the Southern District of New

York," a report that "shall be submitted directly to the Judge in a confidential manner, shall be kept

confidential, and shall be filed under seal."  Part VI (g).  The subparagraph contains further

provisions for notification to Class Counsel of the filing of such a report (not its contents),

procedures for a confidentiality order, and disclosure of the report's contents, in whole or in part, to

Class Counsel.
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The members of the Handschu Committee, be they high-ranking NYPD officers and

administrators or the Civilian Representative, do not by virtue of that membership have any 

substantive authority with respect to a "proposed opening, extension or closing" of any particular

investigation.  Any member "may ask questions and offer opinions regarding the opening, extension

or closure of an investigation presentation," but that is the limit of the member's power.  A member

may be passionately convinced that an investigation presented for opening at a Committee meeting

would violate  the  Handschu Guidelines; he may argue that objection with sound and fury; if he does

not persuade those with authority, it signifies nothing and the investigation will proceed.  If there

were doubt about that, it is removed by Part VI (4) of the Revised Handschu Guidelines, which

provides:

Nothing herein shall effect, limit or diminish the authorization and
approval provisions for investigations, which grant exclusive
approval authority to the Authorizing Officials or the Deputy
Commissioner of Intelligence.

The Civilian Representative on the Handschu Committee differs from his NYPD colleagues 

in one respect.  If an NYPD member on the Committee expresses the opinion that the opening or

extension of a particular investigation would violate the Handschu Guidelines, and that opinion is

rejected, there is nothing the NYPD member can do about it (except, one supposes, obey the orders

of higher authority).  The Civilian Representative, on the other hand, may attend the same meeting,

express the same opinion, and at the end of the day (and the meeting) also see his or her opinion

rejected.  In such circumstances, Part VI (f) of the Revised Guidelines directs the CR to inform the

Police Commissioner about the incident.  That subparagraph provides that the Civilian

Representative "shall bring such investigation to the attention of the Police Commissioner"; the
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language is cast in mandatory terms.  Similarly, Part VI (g) provides that if the Civilian

Representative,  during the course of attendance at Handschu Committee meetings, concludes that

the NYPD is systematically and repeatedly violating the Guidelines as the result of a policy to act

in such a fashion, "the Civilian Representative shall report the alleged systematic violation to the

Judge assigned to the Handschu case" in this Court: again, the language is mandatory.  

These mandates imposed by the Revised Guidelines require the Civilian Representative on

the Handschu Committee to act, in the common parlance, as a "whistle blower."  Whistle blowers

cannot control if the whistles they blow are heard, or what, if anything, is done in response.  In this

case, if a single incident is involved, the CR blows his whistle in the office of the Police

Commissioner, who is directed by the Guidelines to "inquire into the investigation and report the

findings of the inquiry to the Civilian Representative."  Apparently the Commissioner can do

anything about the substance of the inquiry that seems right to him, which puts an end to the matter. 

If an alleged systematic violation is involved, the CR blows his whistle in the chambers of a District

Judge, who can do anything he or she thinks is just and appropriate under the rule of law (subject,

of course, to the limited but potent views of the Court of Appeals).         

There are other, unrelated provisions in the Revised Handschu Guidelines which the Court

must take into account in evaluating whether the proposed settlement is fair and reasonable.

However, the provisions for authorization and duration of the several levels of investigation,

discussed in this Part, must be further considered, in the light of a relevant Report of Investigation 

dated August 23, 2016, submitted by the Inspector General of the NYPD. 
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VII 

On August 23, 2016, the New York City Department of Investigation, Office of the Inspector

General for the NYPD ("OIG-NYPD") issued a 36-page report, with accompanying appendices.  The

report is titled: "An Investigation of NYPD's Compliance with Rules Governing Investigations of

Political Activity."  The report is signed by Philip K. Eure.  While Mr. Eure is identified as the

"Inspector General for the NYPD," it appears that he is a not an employee or officer of the NYPD.

Rather, Eure is a member of the City's Department of Investigation, an agency separate from the

NYPD, headed by Commissioner Mark G. Peters.   I have hand-marked a copy of this report ("OIG-3

NYPD Report" or "the Report) as Court Exhibit 1 on this hearing.     

The Report begins with this summary of its purpose and scope:

     New York City Police Department (NYPD) investigations of
political activity in New York City are regulated by a set of court-
mandated rules, also known as the Handschu Guidelines.  The
Department of Investigation's (DOI) Office of the Inspector General
for the NYPD (OIG-NYPD) has completed an investigation into
NYPD's compliance with these rules.  Specifically, OIG-NYPD
sought to examine whether NYPD's Intelligence Bureau was
conforming to rules concerning the informational threshold required
to open an investigation, deadlines for closing or extending an
investigation, restrictions on the use of human sources (confidential
informants and undercover officers), and requisite approvals from
senior management for other investigative activities.  This
investigation included a review of a randomly selected set of highly
confidential intelligence files not available to non-police entities, and
thus never before subjected to a review of this type.

OIG-NYPD Report, at 1.

  The City of New York Department of Investigation is "the law enforcement agency of the3

government of New York City that serves as an independent and nonpartisan watchdog for New
York City government. . . . DOI currently has oversight of about 300,000 City employees in 45 City
agencies . . . and, as of 2014, the independent Office of the Inspector General for the New York City
Police Department (OIG-NYPD)."  Wikipedia (visited October 24, 2016).    
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The Inspector General and his staff conducted their investigation by reviewing "relevant

documents in a random sample of NYPD Intelligence Bureau cases closed between 2010 and 2015." 

Report, at 4.  According to the Report, "the review focused largely on three categories of

investigations: (1) Preliminary Inquiries; (2) Full Investigations; and (3) Terrorism Enterprise

Investigations."  Id.  The review consisted principally of examination of these documents:

*  Investigative Statements, "also referred to as Handschu Statements, which NYPD's 

 Intelligence Bureau uses to summarize case facts, note  procedural history, secure requisite

approvals, and memorialize relevant dates."

*  Human Source Authorization Memoranda, "which are used to request authorization 

for use of undercover officers or confidential informants."

*  Discontinuance Memoranda, "which memorialize the closure of an investigation."

I have continued to quote from page 4 of the Report.

The Report contains a revealing footnote in its introductory section, captioned "Overview." 

That footnote reads in its entirety:

     Based on its review, OIG-NYPD determined that the individuals
under investigation were predominantly associated with Muslims
and/or engaged in political activity that those individuals associated
with Islam – more than 95% of all files reviewed for this investigation
– although NYPD does not use such categorizations in its approval
documents.  However, in the past, investigations have focused on
others, including Black and Latino activists, student groups,
socialists, and political protesters.  This Report addresses only
NYPD's compliance with specific investigative rules and makes no
conclusions about NYPD's strategic decisions regarding
investigations.  As noted below, in all files reviewed, NYPD
articulated facts sufficient to meet the informational threshold
required to open an investigation.

Report, at 1 n.1.  
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It is reasonable to infer that this near-exclusive investigatory focus the NYPD  directed upon

the Muslim community accounts for the conduct reported by the press in 2011, see Part IV, supra,

and for the expansion in 2014 of the City Department of Investigation's responsibilities to include

oversight of the Inspector General for the NYPD, see n.3, supra.

The Inspector General's favorable conclusion with respect to the opening of these

predominantly Muslim-related investigations, foretold by the last sentence in the quoted footnote,

appears at page 7 of the Report.  The discussion quotes the Modified Handschu Guidelines, which

specify that the NYPD may open a Preliminary Inquiry when it receives an allegation or information

"indicating the possibility of unlawful activity."  The Guidelines also provide that a Full

Investigation may be launched if the "facts or circumstances reasonably indicate that an unlawful act

has been, is being, or will be committed."  A Terrorist Enterprise Investigation may be initiated when

the "facts or circumstances reasonably indicate that two or more persons are engaged in an enterprise

for the purpose of (i) furthering political or social goals wholly or in part through activities that

involve force, violence or other unlawful acts; (ii) engaging in terrorism as defined in N.Y. Penal

Law § 490.05; or (iii) committing any offense described in [specific sections of the penal code]." 

Report, at 7.  

Under the Modified Guidelines protocol, the opening or initiation of each of these inquiries

or investigations must be preceded by an Investigative Statement, whose purpose is described supra. 

The Investigative Statements form the universe of documents from which the Inspector General's

staff selected random examples in order to review the NYPD's compliance with the Guidelines.  The

Report reaches this conclusion:

When reviewing Investigative Statements through the perspective of
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the "prudent investigator" –  as indicated by the Guidelines  – OIG-
NYPD determined that the Investigative Statements for Preliminary
Inquiries, Full Investigations, and Terrorism Enterprise Investigations
articulated facts sufficient to meet the required thresholds.  This
finding is important because it demonstrates that NYPD has been
articulating valid reasons for its general decisions to open particular
cases.  OIG-NYPD found nothing to suggest improper motives in
these documents.

Id.                         

In its public comments after the Report was published, the NYPD predictably said a good 

deal about this particular determination, which was favorable to the Department.  Its spokesman said

practically nothing about the Inspector General's other determinations, each of which found repeated,

near-systemic violations by the NYPD Intelligence Bureau of a pertinent Handschu Guideline.  

Those Guidelines relate to inquiries or investigations which were properly initiated and are

continuing.  As the Report notes at page 5: "Investigations of political activity are subject to strict

time limitations which can be renewed."  Specifically, Preliminary Inquiries are initially authorized

for a period of 180 days and may be extended for additional 90-day periods.  Full Investigations and

Terrorism Enterprise Investigations are initially authorized for a period of one year and may be

extended for additional one-year increments.  Applications for extensions of time must be made to

supervisory authority within the NYPD and memorialized by contemporaneous documents.

The OIG-NYPD Report describes a near-systemic failure on the part of the NYPD to comply

with these particular Guidelines.  It is said at page 5: "More than half the time, investigations

continued even after approval of the operation expired."  The Report contains an elaborate series of

appendices which demonstrate that failing.  They need not be discussed at length in this Ruling; it

is sufficient for present purposes to quote the Report's summary at page 5: "Even when calculating
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deadlines in a light favorable to the NYPD, OIG-NYPD found that the Department failed to renew

investigations before the authorization expired more than 53.5% of the time, resulting in

investigations of political activity that continued without the requisite authorization." 

This is a serious failing, as the Report observes in forceful language that cannot be improved

upon:

The failure to adhere to time limitations cannot be discounted as
merely technical or administrative.   The Guidelines were designed to
establish certain baseline controls on NYPD's considerable
investigative power.  When NYPD does not follow these rules, an
investigation is proceeding without the required authorization and the 
Guidelines have been violated.  Because there has historically been
no third-party review and NYPD is self-monitoring, careful
compliance is particularly important.

Report, at 5.

The Report also describes a similar and equally serious failure with respect to the NYPD's

use of confidential informants and undercover officers while investigating political activity.  The

Report states at 5:

The Guidelines permit the use of confidential informants and
undercover officers when investigating political activity, but such
usage is also subject to strict but renewable 120-day time limitations. 
NYPD failed to timely authorize the use of human sources 57.3% of
the time, resulting in undercover officers and confidential informants
who were potentially working investigations without the requisite
authorization.

The OIG-NYPD Report concludes with a number of recommendations to the NYPD which

are intended to remedy these and related failings.  The NYPD, presumably becoming increasingly

aware of its shortcomings as the OIG's review continued, "informed OIG-NYPD that in July 2016,

it began using a new case tracking system that apparently allows NYPD to more efficiently track
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cases."  Id., at 8.  The Inspector General regards this as "a promising development," and adds that

"the OIG-NYPD looks forward to evaluating whether the new system effectively addresses the

deficiencies outlined in this Report."  Id.

The NYPD responded to the Inspector General's Report in a letter dated August 23, 2016

signed by John J. Miller, Deputy Commissioner for Intelligence and Counterterrorism, and addressed

to Commissioner Peters of the DOI, Inspector General Eure, the Mayor of the City, and the Speaker

of the New York City Council.  I have hand marked this document as Court Exhibit 2 on this

hearing.  

In his letter, Deputy Commissioner Miller politely expresses the NYPD's appreciation of the

OIG's work (Miller calls it an "audit"); advises that the NYPD has implemented a number of steps

designed to remedy any perceived shortcomings; and takes issue with the OIG-NYPD Report's

paraphrased declaration that "because some extension documents were late, investigation activity,

including the use of confidential informants and undercover officers, necessarily occurred without

authorization in the interim between expiration and renewal of the investigation."  Ex. 2, at 4.  Miller

argues that "at no point during its inquiry did OIG ask the NYPD to determine whether in fact

investigative activity had occurred during that time interval," and accordingly "OIG had no factual

basis for declaring that 'unauthorized activity' or 'unauthorized conduct' inevitably occurred."  Id.4

VIII

The question that now arises is whether it is appropriate for this Court to consider the

  With all due respect, this argument seems to be something of a quibble.  Deputy4

Commissioner Miller does not dispute that authorizations for extension were not timely made in over
half of all inquiries and investigations.  It is fanciful to suggest that the NYPD stopped investigative
activity in every case on the date when the initial authorization expired.    
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contents of the Department of Investigation's August 23, 2016 Report during the Court's evaluation 

of whether to approve or disapprove the proposed settlement in this class action.

As enclosures to a letter dated August 24, 2016, Mr. Eisenstein, Class Counsel, sent to the

Court "for your information" copies of the Inspector General's Report of August 23 (Court Ex. 1) and

the NYPD's response of that date (Court Ex.2).  Mr. Eisenstein's letter then said:

     Plaintiff's counsel in Raza and counsel for the plaintiff class in
Handschu  do not agree with all the findings of the Inspector General
or with the positions taken by the NYPD in response.  We stand by
the positions we have previously expressed.  Nonetheless, all the
parties in Handschu and in Raza continue to endorse and support the
proposed settlement that is pending before you for approval.

(emphasis added).   Copies of Mr. Eisenstein's letter were sent to Corporation Counsel and all other

counsel of record.  The Court has not received any further correspondence on the subject of the

Inspector General's Report.

If this joint declaration by counsel for the parties is intended to convey, at least implicitly,

the suggestion that the Court should not consider the Report in evaluating the fairness of the

proposed settlement, I am unable to agree.    

 The proposed settlement would resolve the present litigated issue in the Handschu class

action.  That issue surfaced when Class Counsel moved for injunctive relief on the theory that the

NYPD's policies and practices in investigating individuals and organizations who were Muslim or

associated with Islam violated the Modified Handschu Guidelines.  Class Counsel sought injunctive

orders "mandating obedience to the Modified Handschu Guidelines in investigations of political

activity by members of the plaintiff class," Motion, Doc. 408, those individuals being members of

the City's Muslim community.  According to its title, the Inspector General's Report describes the

26



results of "an Investigation of NYPD's Compliance with Rules Governing Investigations of  Political

Activity."  The "Rules" are the Handschu Guidelines, and the "Political Activity" was conducted by

the Muslim community.  In short, the inquiries conducted through discovery in the Plaintiff Class's 

motion address the same question as that posed by the Inspector General's Report: Whether the

NYPD's Intelligence Bureau, in its investigations of the Muslim community, complied with the

Handschu Guidelines or violated them.  Indeed, both inquiries focus upon the same source of

evidence: the Investigative Statement, by which the Intelligence Bureau seeks authorization to

commence a particular investigation.  

In those circumstances, it is entirely appropriate for the Court, charged with the responsibility

of approving or disapproving the proposed settlement of the Class's motion, to consider the Inspector

General's critique of the NYPD's non-compliance with specified Handschu Guidelines.  The Second

Circuit held at an earlier stage of this case that this Court must determine whether a proposed

settlement is "fair and reasonable."  Handschu v. Special Servs., 787 F.2d 828, 833 (2d Cir. 2012). 

A settlement is "fair" if it is "not a product of collusion" and the parties' interests "were represented

adequately"; it is "reasonable" if "based upon well-reasoned conclusions arrived at after a

comprehensive consideration of all relevant factors."  Id.  The Inspector General's Report is a

"relevant factor" in evaluating the proposed settlement because it addresses head-on the core issue

of the NYPD's compliance with the Handschu Guidelines.  Class Counsel and Corporation Counsel

may disagree with certain of the Report's contents; indeed, it is clear that they do so.  However, the

Report is a well-crafted analysis prepared by professionals from an independent agency,  who

conducted what appears to have been a careful review of NYPD conduct.  These indicia of

trustworthiness militate in favor of the Court taking the Report into consideration on the present
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motion.     

The determination to approve or disapprove the proposed settlement is vested in this Court's

discretion because, as the Court of Appeals said earlier in this case: "The trial judge knows the

litigants and the strengths and weaknesses of their contentions and is in the best position to evaluate

whether the settlement constitutes a reasonable compromise."  787 F.2d at 833.  Counsel for the

parties acted properly in forwarding the Inspector General's Report to this Court as soon as the

Report was issued, while this Ruling was sub judice.  The Report thereby became part of the record

on this fairness hearing.  It is incumbent upon me to consider the Report, as relevant to, and

inconsistent with, the NYPD's repeated contention that it always complies with the Handschu

Guidelines.                           

Lest there be any misunderstanding, the Court does not regard the Inspector General's

Report's contents as  binding findings or conclusions in this fairness hearing.  The Inspector General,

an independent officer of the City's Department of Investigation, is not a party to and did not

participate in this fairness hearing.  Class Counsel and Corporation Counsel alike have indicated that

they disagree with certain aspects of the Report.  It is not this Court's function to resolve such

disputes.  However, the Court may consider the Report's conclusions as one of the many

circumstances relevant to the proposed settlement.  The Rules of Evidence do not preclude such

consideration.  Fed. R. Evid. 1101(d)(3) provides that the Rules "do not apply" to "miscellaneous

proceedings" before the district courts, of which this fairness hearing is a quintessential example. 

Indeed, much of the evidence offered by participants during the hearing would have been barred by

the Hearsay Rule at a plenary trial.  No one suggested that the Rules applied to this hearing.
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IX

The preceding Parts of this Ruling constitute a lengthy but necessary background.  The Court

now turns to the question presented: Whether the Court should approve the proposed settlement. 

I begin with a general observation.  

A. The Nature of the Fairness Hearing and the Proposed Settlement

It is important to recall the nature of this fairness hearing, and the part that the proposed

settlement plays in it.  The purpose of the hearing is not to give initial judicial consideration to the

question of whether the NYPD should be conducting any surveillance or investigations into the

Muslim community.  During the course of the hearing, some members of that community submitted

articulate written or oral presentations contending forcefully and with unmistakable conviction and

sincerity that any and all investigatory conduct by the NYPD within the City directed at Muslims,

Muslim Americans or organizations associated with Islam violated rights of the Muslim community

protected by the United States Constitution and other laws.  

For those experiencing such police surveillance for the first time, such an outraged reaction

is entirely natural and worthy of respect.  However, it must be kept in mind that the class certified

by the Court in this action is broadly drawn.  It includes "all individuals resident in the City," "all

other persons who are physically present in the City," and "all organizations located or operating in

the City" who "engage in lawful political, religious, educational or social activities" and as a result

of those activities have attracted the attention of the NYPD.  The careful reader will note that the

class is not confined to any one ethnic group or religious faith.  Thus it is an historical fact that as

the decades passed, one group or another came to be targeted by police surveillance activity.  In the
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Court's ruling approving the first settlement which brought the Handschu Guidelines into existence,

I had occasion to note that then Police Commissioner Murphy traced the origin of the Intelligence

Bureau's predecessor unit "back to an 'Italian Squad' formed in 1904 to curtail the illegal activities

of a group of Italian immigrants called the 'Black Hand Society.'" 605 F. Supp. at 1396.  And I

quoted at page 21, supra, the Inspector General's observation in his Report that while the NYPD's

most recent investigations predominantly target Muslim and Islamic individuals, "in the past,

investigations have focused on others, including Black and Latino activists, student groups,

socialists, and political protesters."  See Report, at 1 n.1.

When this Court certified the class and approved the 1985 settlement including the Original

Handschu Guidelines, and the Second Circuit affirmed that approval, the Original Handschu

Guidelines became settled law, binding upon the NYPD and all class members, including members

of the Muslim community, although they were not singled out for NYPD attention in those pre-9/11

days.  The NYPD moved to modify the Guidelines in certain respects following the events of

September 11, 2001.  The Court granted those modifications in the opinion reported at 273 F. Supp.

2d 327 (S.D.N.Y. 2003).  The Court did not hold a fairness hearing prior to making that ruling

because the modifications had not been agreed upon by the Class and the NYPD as part of a

settlement agreement; rather, they had pressed diametrically different positions in briefs and

arguments.    The Court's ruling on the modifications could have been appealed to the Second5

Circuit, but no appeal was taken. 

Thus the Modified Handschu Guidelines came into existence.  They control the rights and

  The Federal Rules of Civil Procedure governing class actions require fairness hearings, on5

notice to all class members, only when counsel for the parties propose to enter into a settlement
which would affect the claims of class members.   See Fed. R. Civ. P. 23(e).
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obligations of the Class and the NYPD today, and have since 2003.  The present dispute arises

because Class Counsel claims that the NYPD's investigations of the Muslim community violate the

Guidelines, and Corporation Counsel claims the NYPD has complied with them.   The proposed

settlement, if approved by the Court, would resolve that dispute, by means of additional

modifications to the Guidelines.  I have carefully considered objections made by members of the

Muslim community to certain of the proposed modifications.  However, it is not open to the Muslim

community (or any other group, should a question arise in future) to argue today that any form of

NYPD investigations into specified activity violate the Constitution or are otherwise illegal.  NYPD

investigations are legal if they comply with the Handschu Guidelines, as presently modified or as

they may be further modified in the future.       

I turn now to a particular objection that Muslims, lay or represented by attorneys, make to

the Revised Handschu Guidelines which lie at the heart of the proposed settlement.  That objection

has to do with the Civilian Representative on the retooled and reinstated Handschu Committee.

B. The Civilian Representative on the Handschu Committee

The status and functions of the Civilian Representative ("CR") on the Handschu Committee

are described in detail in Part VI of this Ruling.  These subjects have generated more comments and

objections from the Muslim community and the public at large than any other.  These submissions 

focus principally upon perceived flaws in the manner of the CR's selection and retention, and upon

the scope of the CR's authority.  To set the stage, I recapitulate the prior description.

1.   Recapitulation

            The Handschu Committee is created by the Revised Handschu Guidelines, which in turn

would be created by the proposed settlement if approved by the Court.  Part VI (1) of the Revised
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Guidelines proclaims the establishment of the Committee, "whose members may attend and

participate in monthly meetings at which investigations are presented for opening, extension or

closure by the Deputy Commissioner for Intelligence."  Presumably to ensure that such participation

be informed, the paragraph further provides: "All attending members will be provided with the

investigative statement pertaining to each proposed opening, extension or closing for the monthly

meeting."  Any member of the Committee "may ask questions and offer opinions regarding the

opening, extension or closure of an investigation presented."  Members of the Committee "from the

NYPD" will include the Deputy Commissioner of Intelligence and ten other high-ranking officers 

or administrators.  Revised Handschu Guidelines, Part VI (2).  

Part VI (3) provides:  "There shall also be a Civilian Representative on the Handschu

Committee who may attend and participate in the monthly meetings for opening, extension, or

closure of investigations on the same terms and conditions" as set forth in Part VI (1).  The CR must

be "a lawyer who has never previously been an employee of the NYPD."  The CR is appointed by

the Mayor, who may replace the CR "for good cause."  The position of CR exists for a minimum of

five years, and continues thereafter "unless abolished or modified by the Mayor" on 90 days' advance

notice to Class Counsel.  The powers of the CR are limited to calling the Police Commissioner's

attention to an investigation that the CR concludes is being opened or extended in violation of the

Guidelines, Part VI (3)(f), and reporting to the Court the CR's conclusion that "the NYPD is

systematically and repeatedly violating the Modified Handschu Guidelines to a degree sufficient to

show a NYPD policy to act in such a fashion," Part VI (3)(g).

2. Objections and Comments with Respect to the Settlement

These provisions with respect to the Civilian Representative prompted a number of
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objections and suggestions from members of the Muslim community and the public at large.  They

included the following:

1.   The Civilian Representative should be appointed by an authority other than the Mayor:

for example, appointed by the Court; or appointed in consultation with the City's Public Advocate;

or selected by Majlis Ash-Shura, a group representing 83 Muslim organizations in New York.       

2.   The Civilian Representative should be a permanent and "fairly paid" position, its

incumbent not subject to dismissal without judicial review.

3.   The Civilian Representative does not balance the Handschu Committee.  "The Handschu

Committee's composition appears to have an overwhelming shadow of police control. . . .[T]here

is just one civilian representative, [in] a team of twelve."  Submission of Elizabeth Kimundi, Esq.,

of the Omar T. Mohammedi law firm.  June 1 Tr. (hearing transcript) at 58.

4.   The Civilian Representative's attendance at monthly meetings of the Handschu

Committee should be mandated, not simply permissive (the concept conveyed by the present phrase

"may attend and participate").

5.   The Civilian Representative's powers are too limited.  In that regard, certain objectors

argue: The CR should be able to access all documents upon which an investigative report is based,

and have subpoena power to access records, including those not presented to the Handschu

Committee.  The CR should have "full investigative powers" (not be just a whistleblower) in order

that the CR "will be in a position of strength . . . in order to protect [the] people" of the Muslim

community.  Submission of Iman Abdur-Rashid, June 1 Tr. at 12.  The CR should be given the

capacity to "initiate investigations and to carry out [his/her] proper oversight role."  Submission of

Dr. Karyn Carlo, June 1 Tr. at 39.  The CR "needs to have investigatory powers" in order to "provide
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meaningful oversight."  Submission of Samir Hashmi, June 1 Tr. at 63.  The CR "should have

authority to bring all alleged violations to the Handschu [C]ommittee and to the Court regardless of

whether there's evidence of systematic and repeated violations."  Kimundi, June 1 Tr. at 58-59.  

Objections and comments of this envision the Civilian Representative as an individual

authorized to conduct, and actually conducting, an independent parallel investigation, replete with

subpoena power, into the NYPD's compliance with the Handschu Guidelines.  These submissions,

forcefully and sincerely made, emanate from a considerable spectrum of the City's Muslim

community:  religious leaders, the laity, professional men and women, social activists, senior

citizens, and college students.  However, it is necessary to repeat a point previously made in this

Ruling.  One must distinguish between, on the one hand, the remedies a district judge mandates in

a judgment entered after full litigation of disputed issues, and on the other hand, the judge's

evaluation of whether a mutually agreed settlement, fashioned by the parties in the hope of avoiding

full litigation, is fair and reasonable in the totality of circumstances.  That is a quite different, and

more limited, judicial function.  After a full evidentiary trial, a district judge may impose such

remedies as he or she thinks right (subject to the possible scrutiny of the Court of Appeals).  This

Court does not possess that power at this stage of this case, where the issue is whether the Court

should approve or disapprove the proposed settlement.

This distinction is illustrated, after a fashion, in comments made by Class Counsel during the

fairness hearing on April 20.  The Mayor's power under the proposed Revised Guidelines to

eliminate the position of Civilian Representative after five years, without judicial review or approval, 

came up during the colloquy.  Class Counsel said that the Mayor's power to eliminate the position

was
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certainly among the most contentious issues in the negotiations.  We
sought to have it be a permanent position.  We didn't prevail.  We
sought then to have the position's abolition only possible through
judicial review.  We didn't  prevail. . . . On balance we're obviously
here having concluded that this is the best that we can get, that while
imperfect this is enough protection for the class to warrant
recommending it to the Court for approval.

April 20 Tr. at 37-38.

Within the context of settlement negotiations, the NYPD has every right to insist upon its

preferences regarding the duration and abolition of the Civilian Representative's position, and to opt

for full litigation of the Class's motion for injunctive relief if agreement is not reached upon them. 

If litigation continues and concludes with a district court injunction the NYPD dislikes, it will not

suffice for the NYPD to disagree with the decree: it must convince the Court of Appeals that this

Court got it wrong.  But that is a hypothetical concept at this stage; in point of fact, this Court is

presently concerned with a settlement that able counsel for the Class and the City propose jointly. 

My present responsibility is to determine whether the proposed settlement's provisions  with

respect to the Civilian Representative on the newly formed Handschu Committee are fair and

reasonable: fair to both the NYPD and the Muslim community, reasonable in the totality of

circumstances revealed by the record.  After careful consideration, and meaning no denigration of 

Class Counsel, whose representation of the class over the decades in this challenging case has been

exemplary, I am constrained to conclude that the proposed role and powers of the Civilian

Representative do not furnish sufficient protection from potential violations of the constitutional

rights of those law-abiding Muslims and believers in Islam who live, move and have their being in

this City.

Responsible NYPD supervisors have been conscientious in instructing police officers about
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the Handschu Guidelines and including them in the Department Patrol Guide.  Nonetheless, it must

be acknowledged that the history of the NYPD's adherence to the Handschu Guidelines has been

problematic at times.  In the 2003 opinion reported at 288 F. Supp. 2d 411, the Court had to deal

with NYPD detention and questioning of anti-war demonstrators inconsistent with letter and spirit

of the newly enacted Modified Handschu Guidelines; those events "reveal an NYPD in need of some

discipline," and "entitle the plaintiff class, operating through Class Counsel, to an enhanced level of

judicial review."  Id. at 417, 419.  

More to the present point, the Court has now been made aware of the Department of

Investigation NYPD Inspector General's Report, stating that although the NYPD's investigation

statements "articulated facts sufficient to meet the informational threshold required to open an

investigation," thereby complying with the existing Modified Handschu Guidelines, in over half of

those cases the NYPD subsequently violated the Guidelines in continuing the investigations and in

the use of confidential informants and undercover officers.  Report, Ex. 1, at 1 n. 1 (emphasis added),

2. "OIG-NYPD's investigation found that NYPD, while able to articulate a valid basis for

commencing investigations, was often non-compliant with a number of the rules governing the

conduct of these investigations."  Id., at 1.   Those failures suggest a systemic inclination on the part6

of the Intelligence Bureau to disregard the Guidelines' mandates.  That disquieting impression is

heightened by the Inspector General's additional observation that in preparing applications for

permission to use an undercover officer or confidential informant, a sensitive area where the

  I have said supra that the Inspector General's Report's conclusion that the NYPD repeatedly6

violated the Handschu Guidelines is not a finding of fact binding on this Court on this motion. 
However, the manner of the Report's compilation and expression give probable cause to believe in
its accuracy (to borrow a phrase from another area of the law).  
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requisite need for such resources was fact specific, the NYPD "repeatedly used generic, boilerplate

text to seek such permission.  Tellingly, this boilerplate text was so routine that the same

typographical error had been cut and pasted into virtually every application OIG-NYPD reviewed,

going back over a decade."  Id.

These circumstances are more consistent with an NYPD accustomed to disregarding the

Handschu Guidelines once an investigation or its continuance is authorized, rather than with a

department dedicated to compliance with the Guidelines governing how the investigation is to be 

conducted.  That problem resonates in the context of this fairness hearing.  The function of the

proposed Handschu Committee, of which the Civilian Representative is a member, is confined to

asking questions and making comments about the facial sufficiency of requests for authorization of

the opening, extension, or closing of an investigation.  The separate Guidelines that the Inspector

General's Report says the NYPD routinely violated fall outside the purview of the proposed

Handschu Committee, as well as outside the limited ability of the Civilian Representative to express

concern to other authority (Police Commissioner or Court).  Approval of the settlement in its present

form, with the Revised Handschu Guidelines as its centerpiece, would in these circumstances be

unreasonable.

The Inspector General's Report says that the NYPD is aware of these shortcomings, is

attempting to rectify them, and the matter will have the continuing attention of the Inspector General. 

Those are encouraging declarations, but the Inspector General's  presence and activity do not

abrogate the responsibility of this Court, which presides over the class action and is required to form

its own judgment with respect to a proposed settlement such as the present one.

On a separate but related aspect, the Civilian Representative's ability to communicate
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concerns and reactions to this Court, which presides over the class action, should be expanded.  I do

not think that the proposed limitations on the CR's ability to communicate with the Court, at present

confined to only one instance at the extreme end of hypothetical NYPD misconduct, are reasonable. 

In the Court's view, in order to render the proposed settlement fair and reasonable in the

circumstances of the case, the parties should give consideration to agreeing upon the following

points: 

1.  Specific provision would be made for the review and monitoring of the NYPD's

compliance with all of the Handschu Guidelines for investigations involving political activity.  The

Handschu Committee would seem to be an appropriate body to perform that function.  The Civilian

Representative would participate in that process.

2.  In addition to the powers conferred by the present provisions of the Revised Handschu

Guidelines, the Civilian Representative may at any time communicate to the Court comments or

concerns arising out of his or her functioning in that position.  Moreover, the CR must file quarterly

reports with the Court, which describe in some detail the CR's actions and observations during that 

period.  Copies of those communications and reports must be given to Corporation Counsel and

Class Counsel.  The Court will place them under seal.  Counsel must treat them as confidential.

3.  The Mayor appoints the Civilian Representative, who will act in that position for five

years, subject to removal by the Mayor for good cause, on notice to Class Counsel and the Court.

The Civilian Representative will continue in that position after five years, provided, however, that

thereafter the Mayor, if so advised, may apply to the Court for an amendment to the Guidelines to

do away with the position.  I suggest that alteration because one cannot foretell what will happen

over time in this sensitive and volatile part of life, and it is questionable whether it is fair or 
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reasonable to give the Mayor this unfettered veto power.7

The parties are entirely at liberty to decide whether they are willing to settle the motion of

the Plaintiff Class for injunctive relief on terms which include these considerations, in words or

substance.  If such an agreement is reached, the Court will approve it as fair and reasonable.  Failing

agreement, and if Class Counsel decides to press the issue, litigation on the Class's motion for an

injunction will resume.  The Court will then decide the injunction motion, including the Class's

request that the Court appoint a monitor, on a full evidentiary record, which does not presently exist. 

Nothing said in this Ruling should be read to intimate any view of the Court about what decision

would be made on the basis of a full record.  

Several other objections to the proposed settlement may be resolved briefly.  It was said that

some authority other than the Mayor should appoint the Civilian Representative.  When the first

Handschu Authority, a three-person body, was installed in 1985, the Mayor appointed the civilian

member and the other two were deputy police commissioners.  Objectors complained that this made 

the oversight function "totally internal."  605 F. Supp. at 1410.  I rejected that contention because

I declined to assume that the Mayor "would knowingly appoint a complaisant, silent booby to an

important body whose work may be subject to court review."  Id.  I reposed that confidence in then

Mayor Koch; I extend it today to Mayor De Blasio.  I also rejected then, and reject again, the

objection that police officers and administrators formed a majority of the Handschu body in question.

  Class Counsel says that if the Mayor "chooses to abolish this position, Class Counsel must7

be given 90 days advance notice.  The plaintiff class will thus have an opportunity to mobilize
popular opposition to the elimination of the civilian member, if it should ever be proposed." Memo
of Plaintiff's Class Counsel in Support of Motion, at 20 n.8. With due respect to counsel, that is an
inadequate response.  Transforming counsel, to whom judges must listen, into lobbyists, whom the
public may ignore, constitutes an unacceptable diminution of protection owing to the class.  
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Other provisions in the proposed settlement are salutary, and in the absence of the problems

discussed supra, would strongly militate in favor of approval.  The Revised Handschu Guidelines

explicitly tie the guarantee of equal protection under the Constitution to the right to be free from

investigations in which race, religion or ethnicity is a substantial or motivating factor.  Fact-based

and articulable allegations or information are required to initiate a Preliminary Inquiry.  All levels

of investigations are subject to presumptive time limits.  The Handschu Committee is revived and

re-established, with a civilian member included in its ranks; the questions concerning this body,

discussed supra, should not obscure the beneficial effects of its presence.  The Guidelines require

a choice of investigative techniques that take into account the political or religious activities of

individuals or organizations, and place necessity-based limitations on the deployment of undercover

police officers and confidential informants.  

The proposed settlement and the Revised Handschu Guidelines bear witness to the mutual

professionalism and good will of Class Counsel and Corporation Counsel in seeking to arrive at a

settlement of this important and challenging case.  The benefits conferred by these Guideline

provisions prompted a number of members of the Muslim community to urge that the Court approve

the settlement promptly.  Approval is also urged by the Brennan Center for Justice, New York

University School of Law, in a thoughtful written submission. 

 The Court is grateful for all the submissions received from the many individuals and

organizations who, recognizing the importance of the issues, wished to be heard.  For the reasons

this Ruling attempts to explain, the Court must ask able counsel for the parties to revisit the subject. 
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X

For the foregoing reasons, the proposed settlement is DISAPPROVED, without prejudice to

resubmission after the parties and counsel have had an opportunity to consider this Ruling.

If the case has not been resolved prior to that time, counsel are directed to advise the Court

of the status of the case by letter, not later than December 9, 2016.

It is SO ORDERED.

Dated:   New Haven, Connecticut
  October 28, 2016

/s/Charles S. Haight, Jr.                   
CHARLES S. HAIGHT, JR.
Senior United States District Judge 
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Consolidation of content from MTA emails disclosed with sender and/or recipient name(s) 
redacted within Exhibit G to Affidavit of Petitioner James Logue: 
 
 
1504 hours- Pics from GCT by Det: Hammam. Protestors are laying down on the main 
concourse. 
 
1709 hours- Ten protestors are currently laying on the floor of GCT and {2) are standing up 
holding signs. Group is not believed to be associated with previous group of protestors who left 
the terminal earlier. Protestors are orderly and are not significantly impacting operations. 
  
1529 hours- GCT units advise protestors have left the terminal and are heading west on 42"d St. 
No arrests made. No summons issued. No enforcement actions taken. K9 conducting a 
precautionary sweep of the terminal. No threats made or observed. No impact on railroad or 
terminal operations reported. 
 
1525 hours- Via live video feed protestors are no longer on the floor of the main concourse and 
are currently exiting through Vanderbilt Hall onto 42 / Park Ave. All participants are still 
orderly. 
 
1505 hours- K9-45 reports approx. 30 protestors walking into GCT from 43 / Lexington Ave 
through the Graybar Passage- all orderly. 
 
1458 - GCT supervision reports protestors have begun to march on the main concourse. MTA 
EOC cameras show group is orderly and carrying signs. Approximately 60-100 protestors. 
  
1952 hrs: Location: 34th St & Park Ave. Approx. 75 protestors traveling eastbound on 34th St & 
Park Ave, orderly. Possibly heading to GCT. 
 
Protest Group calls it quits for the night 
 
Approx 25 gathered at GCT now / mix of OWS and OVU EVOLVE groups 
 
Approximately 50 protesters currently gathered in front of the clock. 
 
Approximately 25 to 30 protesters remaining, orderly at this time. 
 
Approximately 30 protesters remaining at this time. 
 
Same group now stationary in front of wrk 26 chanting 
 
Monday, January 12 2015 
Shut Down Grand Central Terminal 
PROTEST EVENT SUMMARY 
Location: Grand Central Terminal  
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2341 hrs 
There are no remaining protesters inside Grand Central Terminal as per MTAPD CO.  
2036 hrs 
Approx. 10 protestors with signs, orderly.  
2027 hrs 
Approximately 25 to 30 protesters remaining, orderly.  
1937 hrs 
Approximately 30 protesters remaining at this time.  
1922 hrs 
Approx. 21 protestors with signs, orderly.  
1846 hrs 
Group of 40 walking around the concourse chanting.  
1822 hrs 
Group is now stationary in front of Track 26, chanting.  
1805 hrs 
Group is marching on main concourse, singing "I Can't Breathe. 
 
1754 hrs 
Approx. 50-60 protesters present in Grand Central Terminal on main concourse; mic check; 
orderly. See attached photo 
Jose LaSalle, anti-police activist present; performed mic check  
 
Group now 40 to 50 chanting. See photo. 
 
Group is now 30 to 35 orderly at this time. 
 
15JAN2015 MLK PROTEST Thursday, 15 January 2015  
Update #5 
See attached GCT photo (ICTF)1  
NOTE: Jose LaSalle, Cop Watch Unit, is present now at Grand Central Terminal as per ICTF.  
1829 hrs Location: GRAND CENTRAL TERMINAL Manhattan Transit FlO states 25 orderly 
protesters boarded the uptown #4 subway from Brooklyn Bridge towards Grand Central Station. 
FlO also states there are 40 orderly protesters at Grand Central Terminal for a total of 65 
protesters at GCT.  
1825 hrs Location: Staten Island Ferry Terminal There are zero (0) protesters at Staten Island 
Ferry Terminal  
1824 hrs Location: GRAND CENTRAL TERMINAL Group is now about 30 to 35, orderly at 
this time. (ICTF) 1812 hrs 
1812 hrs Location: GRAND CENTRAL TERMINAL Small group starting to form by the clock 
at this time, about 15 people. (ICTF) 
 
15JAN2015 MLK PROTEST  
                                                 

1 ICTF refers to Interagency Counterterrorism Task Force according to information provided at 
http://web.mta.info/mta/police/sunit.html. 
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Thursday, 15 January 2015 Update #4  
1655 hrs 
Location: 74st & Roosevelt Ave 
Zero (0) protesters at 74 Stand Roosevelt Ave Subway Station (E IF /7 Lines)  
 
l5JAN2015 MLK PROTEST Thursday, 15 January 2015  
Group now marching with a banner. See attached 
 
Update #6  
1906 hrs  
Location: GRAND CENTRAL TERMINAL 
Protest group now marching to the lower level. (ICTF)  
1859 hrs hrs  
Location: GRAND CENTRAL TERMINAL 
Approximately 50-60 protesters inside GCT on main concourse. (ICTF)  
1847 hrs  
Location: GRAND CENTRAL TERMINAL 
Group now marching with "Black Lives Matter" banner. See attached photos. (ICTF) 
 
Group back on main concourse about 75 protesters. See photo 
 
Group now marching to lower level 
 
Group up to about 50 to 60 people 
  
Protestors laying down 
 
“Reverend Billy” now addressing the crowd. See photo 
 
Approximately 100 protesters at gct. See photo. 
 
We are currently live streaming on ustream. Look up “[redacted]” to get feed. 
 
Gct protesters now forming a circle and holding up signs. See photo 
  
Group at get now approximately 40 to 50. See photo. 
 
Group at 14th st entering transit at this time possibly enroute [sic] to gct. Nypd moving field 
forces towards gct. 
 
Approximately 50 protesters on 14th st and university pl as per Nypd  
Approximately 25 protesters at gct doing a mic check. 
  
This group disbursing at this time in various directions including towards GCT. 
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Approximately 250 people remaining at UN park. 
Front of the march approaching 47th and lex 
 
Gct protesters now forming a circle and holding up signs. See photo 
 
Group is now 25 to 30 orderly at this time. 
 
Approximately 10 protesters 84 at GCT by the clock including cop watch leader Jose Lasalle. 
 
Consolidation of content from Metro North emails disclosed with sender and/or recipient 
name(s) redacted within Exhibit I to Affidavit of Petitioner James Logue: 
 
UPDATE #4 NYC Protest re GARNER VERDICT  
Monday, December 08,2014  
See attached photographs of Barclays vicinity and GCT (ICTF Team I GCT CO)  
 
2035 hrs  
Location: Grand Central Station 
PBMN reports 25 orderly protesters inside of Grand Central Terminal; protestors are currently 
engaging Social Media to recruit more protestors to join them at location.  
 
2031 hrs  
Location: Flatbush A venue incl Atlantic A venue 
1 female under arrest at location for Disorderly Conduct.  
 
2022 hrs  
Location: SIB Flatbush Ave towards Darclays 
The group of 400 protesters are now moving back S/B on Flatbush towards Barclays. „Die-In“ 
Intersection of Atlantic & Flatbush Av  
 
2010 hrs  
Location: Flatbush I Atlantic 
The group of 400 protesters has left the front of the Barclays Center and now in the intersection 
of Flatbush and Atlantic. -  
 
2008 hrs  
location: GRAND CENTRAL STATION 
10 orderly protesters sitting on floor of GRAND CENTRAL Terminal chanting "I can't breathe". 
Not impeding pedestrian flow.  
 
1952 hrs  
Location: BARCLAY CENTER BROOKLYN 
Large crowd of protesters that were in the street on Flatbush Ave f/o BARCLAY CENTER 
BROOKLYN have moved back on the sidewalk. Traffic clear and moving at this time.  
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1946 hrs  
Location: Barclays Center 
Source reports potential for Manhattan action after Brooklyn! Apparent plans for a Grand 
Central Terminal action following the Barclays actions. Awaiting group from Barclay's Center 
and other places.  
 
1943 hrs 
Location: Atlantic Avenue & Fort Greene Place 
300 protestors participating in a "die-in" in the intersection of Atlantic Avenue and Fort Green 
Place.  
 
1932 hrs  
Location: Grand Central Station 
Source reports 10 protesters lying down at clock inside of Grand Central Terminal.  
 
1927 hrs  
Location: N/B Flatbush Avenue 
200 protestors walking N/B on Flatbush Avenue from 5th Avenue, in the street blocking traffic.  
 
1925 hrs  
Location: BARCLAY CENTER BROOKLYN 
220 PROTESTERS MOVING SIB FROM BARCLAY CENTER BROOKLYN ON 
FLATBUSH AVE  
BETWEEN 4TH AND 5TH AVE. PROTESTERS POSSIBLY ATTEMPTING TO GAIN 
ACCESS TO THE CENTER.  
 
1923 hrs  
Location: BARCLAY CENTER BROOKL YN  
Approx 220 protesters front of BARCLAY CENTER BROOKLYN same location on ground 
“die in” now up chanting behind barrier, orderly at this time. 
 
UPDATE #3 NYC Protest re GARNER VERDICT 
Monday, December 08,2014  
 
1842 hrs 
Location: STATE BUILDING 163 West I25th Street PBMN reports no protesters in F/0 STATE 
BUILDING2  
 
1841 hrs 
Location: Barclays Center 
Approx.150 protestors have gathered outside the Barclays Center; chanting.and walking towards 
the entrance.  
 
                                                 

2 PBMN refers to Patrol Borough Manhattan North https://twitter.com/NYPDPBMN. 
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1823 hrs 
Location: Barclays Center 
Approximately 30 protesters have gathered outside the Barclays Center. Orderly.  
 
1821 hrs 
Location: Columbus Circle 
zero (0) protestors at Columbus Circle.  
 
1820 hrs 
Location: Foley Square 
zero (0) protestors with patrol on scene at Foley Square.  
 
1629 hrs 
Location: Barclays Center 
Approx 50 youths at the Barclays Center have now dispersed.  
 
1627 hrs 
Location: Union Square 
Protesters gathering at Union Square. 
 
UPDATE#2 NYC Protest re GARNER VERDICT 
Monday, December 08, 2014  
 
1546 HRS 
Location: BARCLAYS CENTER  
150 PROTESTERS AT BARCLAYS CENTER. ORDERLY.  
 
1511 hrs  
Location: 71-77 Clinton Ave 88 PCT Benjamin Banneker Academy 
ICAD REPORTS DEMONSTRATlON AT BENJAMIN BANKER ACADEMY (CONFINES 
Of 88 PCT); APPROX 60-70 STUDENTS W ALKING UP MYRTLE A VENUE TOW ARDS 
FLA TBUSH A VENUE EXTENSION. MEDIA ON SCENE. ORDERLY AT THIS TIME. 
 
UPDATE #1 NYC Protests re GARNER VERDICT 
Monday, December 08, 2014  
 
1303 hrs 
Location: Murray St & Broadway 
20 City Council members walked out of City Council and are now blocking traffic along with 30 
others at Murray St & Broadway. 
 
 
Per [redacted] 1952 hrs: 
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Location:34th St & Park Ave. 
Approx. 75 protestors traveling eastbound on 34 St & Park Ave, orderly. Possibly heading to 
GCT 
  
Per [redacted] 2023 hrs: 
Location: Grand Central Terminal 
Field Teams report hearing protesters speak of others who will be motivated to come to Grand 
Central Terminal. Protester event frequency I volume will be encouraged to converge on Grand 
Central both due to inclement weather and local policy permitting “die-in“ / “lie-in” / similar-
type events.  
 
UPDATE #7 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
 
2028 hrs  
Location: Grand Central Terminal 
A retired Philadelphia Police Officer in uniform is one of the protesters at Grand Central 
Terminal. He is also known to NYPD as a protestor in OWS and has an arrest record with 
NYPD. Photograph ICTF Det. Hammam  
 
2026 hrs 
Location: Staten Island 
There currently 4 orderly protestors at 202 Bay.  
 
Location: West 125 Street and 7th Avenue 
No protest activity at the State Building at West 125 Street and 7th Avenue.  
 
Location: Herald Square 
There is no activity near Herald Square.  
 
UPDATE #6 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
 
1943 hrs  
Location: Grand Central Terminal 
Approx 75 protesters in Grand Central; 20 protesters are on the floor performing a “Die-In”.  
Photographs - ICTF Det Hammam 
 
UPDATE #5 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
 
1921 hrs  
Location : Grand Central 
Group of approx. 50 from Union Square has just arrived at Grand Central. There are now a total 
of approx. 70 at Grand Central.  
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1919 hrs  
Location: Brooklyn Bridge I Manhattan Bridge 
No activity near Brooklyn Bridge or Manhattan Bridge at this time. 
  
UPDATE #4 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
 
1906 hrs  
Location: Grand Central Terminal 
10 protestors at Grand Central Terminal at this time.  
 
1900 hrs 
Location: Union Square 
40-50 protesters from Union Square entered the subway entrance on 16th Stand Union Square 
West.  
 
1851 hrs 
Location: Herald Sq 
There are zero (0) protesters at Herald Sq  
 
UPDATE #3 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
 
1827 hrs 
Location: Union Square 
30 protesters at Union Square; chanting, orderly. 
 
UPDATE #2 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014  
1800 hrs  
Location: V/O Brooklyn Bridge- Cadman Plaza 
No protest activity reported at either of the following locations:  
 • Barclays Center  
 • Brooklyn-side of the Brooklyn Bridge  

Location: Union Square Park 
20 protesters, orderly, in Union Square Park. 

  
UPDATE #1 NYC Protest re GARNER VERDICT 
Tuesday, December 09, 2014 
1635 hrs  
Location: Multiple locations 
No activity is being reported at the following:  
 • Herald Square  
 • Penn Station  
 • Grand Central Terminal  
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 • Times Square  
 • Union Square  
 • Cadman Plaza  
 • Barclays Center 
 
UPDATE #4 NYC Protest re GARNER VERDICT 
Sunday, December 14, 2014  
 
1915 hrs 
Location: Grand Central Terminal 
There are five (5) protesters in Grand Central Terminal sitting on the main concourse floor.  
See attached photograph (MTAPD ICTF Field Team)  
 
1909 hrs 
Location: Union Square 
Zero (0) protesters at Union Square.  
 
1901 hrs 
Location: Times Square 
There are no protesters in Times Square.  
 
UPDATE #3 NYC Protest re GARNER VERDICT 
Sunday, December 14,2014  
 
1832 hrs  
Zero (0) protesters reported at the following locations:  
1. Location: Columbus Circle  
 2. Location: Duffy Square  
 3. Location: Grand Army Plaza (Brooklyn)  
 4. Location: Foley Square  
 5. Location: Zuccotti Park  
 6. Location: 1 Police Plaza  
 
UPDATE #2 NYC Protest re GARNER VERDICT 
Sunday, December 14, 2014  
 
1752 hrs 
Zero (0) protesters reported at the following locations:  
1) Location: Foley Square 
2) Location: Zuccotti Park 
3) Location: Grand Central Terminal  
 
1749 hrs 
Zero (0) protesters reported at the following locations:  
1) Location: Times Square  



Exhibit D, Affidavit of M.J. Williams  
Logue v. Bratton, Index No. 153965/2016 

Page 10 
 
 
2) Location: Union Square 
 
UPDATE #1 NYC Protest re GARNER VERDICT 
Sunday, December 14, 2014  
 
1708 hrs 
Location: Grand Central Terminal 
Zero (0) protesters at Grand Central Tem1inal.  
 
1647 hrs 
Location: Grand Army Plaza (Brooklyn) 
30-35 protesters are still present at this time; peaceful.  
 
1640 hrs 
Location: Times Square 
Zero (0) protesters at Times Square at this time.  
 
1624 hrs 
Location: Zuccotti Park, Foley Square Park 
Zero (0) protesters at Zuccotti Park and Foley Square Park.  
 
1557 hrs 
Location: Grand Central Terminal 
Zero (0) protesters at Grand Central Terminal.  
 
1550 hrs 
Location: Union Square 
Zero (0) protesters at Union Square.  
Location: Times Square 
Zero (0) protesters at Times Square.  
 
1524 hrs 
Location: Foley Square 
Zero (0) protesters at Foley Square & Zuccotti Park.  
 
1508 hrs 
Location: Union Square 
Zero (0) protesters at Union Square.  
 
1350 hrs 
Location: Grand Army Plaza in Brooklyn 
20 protesters at Grand Army Plaza in Brooklyn. NYPD patrol RMP across the street, monitoring.  
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1334 hrs 
Location: Grand Army Plaza in Brooklyn 
Approximately 11 protesters at Grand Army Plaza in Brooklyn, orderly. 
 
UPDATE #4 NYC Protest re GARNER VERDICT 
Monday, December 15, 2014  
 
1936 hrs 
Location: Grand Central Terminal 
Intel Team reports there are 60 protesters at Grand Central Terminal  
 
1932 hrs 
Location: Union Square ***UPDATE*** 
There are now 30 protesters at Union Square doing a "Die-In" on the perimeter of the park.  
 
1927 h.rs 
Location: Union Square 
25 orderly protesters at Union Square, on 17th Street and Union Square West  
 
1913 hrs 
Location: Washington Square Park Zero (0) protesters.  
 
1902 h.rs 
Location: Grand Central Terminal 
Intel Team reports 40 protestors at the location, some sitting, most standing and chanting. 
 
UPDATE #3 NYC Protest re GARNER VERDICT 
Monday, December 15, 2014 
 
1855 hrs 
Location: Grand Central Terminal  
Approx thirty (30) protesters in Grand Central Terminal. See attached photograph (MTAPD 
ICTF)  
 
1850 hrs 
Location: Union Square 
Zero (0) protesters at Union Square.  
Location: Grand Central Terminal 
Intel Field Team reports 20 orderly protesters at Grand Central Terminal 
 
UPDATE #2 NYC Protest re GARNER VERDICT 
Monday, December 15, 2014  
 
1834 hrs 
Location: Grand Central Terminal  
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Approx. 18-20 protesters; continually rotating in/out of concourse in varied numbers. Some are 
sitting/some standing. 
See attached photo (MTAPD ICTF)  
 
1828 hrs 
Location: SI Ferry Terminal- Whitehall Station (MN) All protestors have left the location.  
 
1825 hrs 
Location: Grand Central Terminal 
Approx. 5-10 protesters; half rotating in/out from the main concourse. See attached photo 
(MTAPD ICTF)  
 
1819 hrs 
Location: Gracie Mansion 
PBMN Response Auto advises there are 25 orderly protestors, in front of Gracie Mansion on 
East 88th Street and East End Drive.  
 
1802 hrs 
Location: Times Square 
Zero (0) protesters in Times Square at this time. 
 
UPDATE #l NYC Protest re GARNER VERDICT 
Monday, December 15, 2014  
 
1758 hrs  
Location: Grand Central Terminal 
2 protestors were present at the information booth, orderly, and now departed GCT.  
 
1757 hrs  
Location: SI Ferry (Manhattan) 
25 orderly protestors at SI Ferry terminal (Manhattan)  
 
1718 hrs 
Location: Gracie Mansion 
Zero (0) protesters at Gracie Mansion. Media is reporting from the location. 1/8 present (19 Pet).  
Location: 343 Malcolm X Boulevard 
Zero (0) protesters at 343 Malcolm X Boulevard.  
 
1710 hrs 
Location: Times Square 
Zero (0) protesters in Times Square.  
 
1659 
Location: Grand Central Terminal 
Zero (0) protesters at Grand Central Terminal.  
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1620 hrs 
Location: 343 Malcolm X Boulevard 
Zero (0) protesters at 343 Malcolm X Boulevard at this time..  
 
1614 hrs 
Location: Times Square 
Zero (0) protesters in Times Square at this time.  
Location: Gracie Mansion 
Zero (0) protesters at Gracie Mansion.  
Location: SI Ferry- (Manhattan Terminal) Zero (0) protesters at the SI Ferry (Manhattan)  
 
1545 hrs 
Location: Union Square 
Zero (0) protesters in Union Square at this time.  
 
1535 hrs 
Location: Grand Central Station 
Zero (0) protesters in Grand Central Terminal at this time. 
 
Approximately 50 protesters currently gathered in front of the clock.  
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