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COUNTY OF NEW YORK ) 
    ss : 
STATE OF NEW YORK ) 
 
 DAVID A. THOMPSON, being duly sworn, deposes and says: 

1. I am the attorney of record in this matter, and am fully familiar with the facts and proceedings 

herein.  I hereby state the following to be true under penalties of perjury.   

A. Democracy Cannot Tolerate Political Surveillance by Police 

2. Let’s imagine that the NYPD undertook secret undercover surveillance of (for example), the re-

election campaign of Mayor Bill de Blasio.  Mayor de Blasio has, in the past, criticized certain police 

practices, such as mass indiscriminate stop-and-frisk of minorities.  Members of the NYPD have 

expressed their outrage by, among other things, turning a police funeral into a political demonstration by 

collectively turning their back on the Mayor when he paid his respects to the deceased.   

1. It would be outrageous, wouldn’t it, if the NYPD did clandestine undercover surveillance of the 

de Blasio re-election campaign. 

3. Now, let’s imagine for a moment that Black Lives Matter is a political movement with every bit 

the legitimacy, within our democratic system, of a campaign to re-elect Mayor de Blasio.  Let’s imagine, 

further, that the NYPD has the same visceral hatred for Black Lives Matter as it has for our Mayor.  

Except that here, we do not have to imagine, because Black Lives Matter actually does have every bit the 

legitimacy of the campaign to re-elect Mayor de Blasio.  And, the NYPD hates Black Lives Matter for 

exercising its democratic rights.  
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4. For the same reasons that an NYPD spying campaign on Mayor De Blasio would be outrageous, 

the NYPD’s undercover spying on Black Lives Matter is utterly outrageous.   

5. Let’s go further in our thought experiment, and imagine for a moment that the NYPD tried to 

justify surveillance of the De Blasio campaign by comparing his re-election committee to terrorists, 

jihadis, ISIS, and drug lords.  That too would be outrageous, because the campaign to re-elect Mayor De 

Blasio has nothing whatsoever in common with terrorists, jihadis, ISIS, and drug lords.   

6. Such a comparison would not be just a lie, it would be a libel.   

7. The affidavit of Assistant Chief James Donohue makes just such a comparison between Black 

Lives Matter and terrorists, jihadis, ISIS, and drug lords.  The basic argument of his affidavit is that if any 

information about NYPD undercover surveillance of Black Lives Matter is revealed, this will empower 

terrorists, jihadis, ISIS, and drug lords to kill police officers and destroy our city.   

8. That comparison is a lie, and it is a libel.  

9. Assistant Chief Donohue’s argument could only be true if one of two things was the case: 1) 

Black Lives Matter resembled terrorists, jihadis, ISIS, and drug lords in their aims, strategy or tactics; or 

2) the NYPD uses the same surveillance tactics on Black Lives Matter that it does on terrorists, jihadis, 

ISIS, and drug lords regardless of the fact that they have nothing in common in their aims, strategy or 

tactics.   

10. Let’s look at the first of these two possibilities.  If Black Lives Matter was a terrorist or criminal 

organization, then it might be true that other terrorists, jihadis, ISIS, and drug lords could learn something 

to their benefit by learning about how the NYPD dealt with Black Lives Matter.  However, Black Lives 

Matter is a democratic protest movement with every bit the legitimacy of – for example – the campaign to 

re-elect Mayor de Blasio.  Black Lives Matter shares no goals, strategies or tactics in common with 

terrorists, jihadis, ISIS, and drug lords.  In the incidents at issue in this case, Black Lives Matter activists 

were holding up signs with their political message written on them.  Terrorists don’t hold up signs.  Drug 

lords don’t hold up signs.  Terrorists, jihadis, ISIS, and drug lords do not engage in political protest.  

Assuming for argument’s sake that the withheld documents might reveal some generally-applicable 

information about how NYPD engages in undercover surveillance of peaceful political protests, such 

information would be utterly useless to terrorists, jihadis, ISIS, and drug lords.  Why?  Because terrorists, 

jihadis, ISIS, and drug lords do not engage in political protest.   
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11. Let’s look at the second possibility, which is that – despite the fact that Black Lives Matter has no 

goals, strategies or tactics in common with terrorists, jihadis, ISIS, and drug lords – the NYPD 

nevertheless uses the same surveillance methods on Black Lives Matter as it does on those terror and 

crime organizations.  (Once again, let’s imagine how that would sound if the Mayor’s re-election 

campaign were the surveillance target).  When the NYPD obliterates the distinction between democratic 

protest and violent terrorism, that is a long stride down the road to criminalizing dissent.  Such an 

unconscionable governmental attitude is the reason Freedom of Information Law (“FOIL”) exists in the 

first place.  The need for FOIL disclosure becomes even more urgent. 

12. But, the NYPD might object that even if it is outrageous that the police treat Black Lives Matter 

as if it was ISIS, so long as it’s true that the same police tactics are employed for both groups, it is simply 

unsafe to reveal these tactics to the general public.  Here again, the malarkey detector rings out loud and 

long.  Let’s stop and take a practical look at what tactics we are talking about.  The incidents at issue here 

were protests by a grass roots political organization in a public place.   

13. The NYPD will have used some or all of the following tactics: 

a. Monitoring social media accounts associated with the protestors to learn 
protest plans, routes, locations and tactics.  

b. Undercover participation in meetings of the protest planners. 

c. Identification of apparent leaders of the protest via social media and/or 
undercover infiltration of the group.   

d. Running criminal histories on the identified leaders, including 
communication with the FBI either directly or through the regional fusion 
center.   

e. Obtaining and circulating images of identified leaders. 

f. Obtaining and circulating copies of flyers or web pages relating to the 
event. 

g. Planting undercovers within the march or protest itself to obtain real-time 
information concerning destination and tactics to be employed by the 
protestors.   

h. Planting undercovers in the vicinity of the march or protest pretending to 
be bystanders to observe and report on the protest or march in progress.   

i. Planting undercovers to encourage or participate in lawbreaking activity, 
to provide pretext for arrests.   
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j. Employing video cameras, including concealed cameras (e.g., in vehicles, 
or held by undercovers), to record protest or march activity. 

k. Using infrastructure-based video cameras, such as the ARGUS system 
cameras and cameras within Grand Central Station itself, to film the 
protest or march in progress.   

l. Using images derived from video to identify participants.   

m. Gathering information related to participating individuals and groups into 
dossiers for future surveillance activities.   

n. Using uniformed police to observe and report on the event. 
o. Using MTA employees to observe and report on the event. 

14. The NYPD’s submission is based on the fallacy that tactics employed by undercover officers are 

secret, when they are not.  They are written down in black and white in the paragraph immediately before 

this one.  

15. The NYPD wants to keep secret the fact that it has used these tactics on a peaceful and legitimate 

political organization that criticizes the NYPD: Black Lives Matter.  The reason the NYPD wants to keep 

this secret is not because the tactics are secret, it is because the NYPD wants to keep its abuse of those 

tactics, by applying them to Black Lives Matter, secret.  The embarrassing, indeed shameful, use of police 

power to interfere with critics of the police is the only secret here.  FOIL exists to bring such abuses of 

authority to light.  The petition should be granted in its entirety.   

B. The Death of an Officer is a Tragedy, Not a Talking Point  

16. Assistant Chief Donohue waives the bloody shirt of police officers worldwide who unfortunately 

lost their lives in incidents having nothing to do with this FOIL request.  None of these events have any 

relationship to the issues in this case.   

17. Most of the incidents mentioned involved police in uniform who were targeted by insane lone 

killers because they were in uniform.   
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a. Wenjin Lu and Raphael Ramos were in uniform, in a marked RMP, when 
they were shot by Ismaaiyl Brinsley.  Earlier, Brinsley shot his ex-
girlfriend.  After killing Lu and Ramos, Brinsley killed himself.1  

b. The officers shot in Dallas were, similarly, targeted because they were on 
the street, in uniform, and were white.  “Officials said they had found no 
evidence that the gunman, Micah Johnson, 25, had direct ties to any 
protest or political group, either peaceful or violent.” 2    

c. The officers shot in Baton Rouge were killed when they responded to a 
call of a ‘suspicious person walking down Airline Highway with an 
assault rifle.’  When police arrived, he started shooting.3   

d. Zale Thompson attacked uniformed officers on the street, having no prior 
contact with or knowledge of the officers he attacked.4   

18. Nothing this Court can do in response to this petition will make repetition of the foregoing events 

– uniformed officers targeted at random on the street -- more or less likely.  Any lunatic with a gun can 

kill anyone at any time, as we unfortunately see on a daily basis.  Surveillance of peaceful and legitimate 

political groups is neither a cure nor a preventative to crazed acts by lone violent madmen.   

19. The other two incidents mentioned by Assistant Chief Donohue involve undercovers who were 

visually identified as undercovers by criminals who had face to face, transactional drug deals with them.  

Although, in the case of Detectives Nemorin and Andrews, it is not known whether they were murdered 

because their cover was blown, or whether they were murdered despite successfully maintaining their 

cover.5  Nothing this Court may do in response to this petition will make it more or less likely that that the 

                                                
1  See Eversley, Melanie, et al., “2 NYPD officers killed in ambush-style shooting,” USA 
TODAY, Dec. 21, 2014, at: http://www.usatoday.com/story/news/nation/2014/12/20/new-york-
city-police-officers-shot/20698679/. 
2  See Fernandez, Manny, et al., “Five Dallas Officers Were Killed as Payback, Police Chief 
Says,” July 8, 2016, at: http://www.nytimes.com/2016/07/09/us/dallas-police-
shooting.html?_r=0.   
3  See Visser, Steve, “Baton Rouge shooting: 3 officers dead; shooter was Missouri man, 
sources say,” CNN.com, July 18, 2016, at:http://www.cnn.com/2016/07/17/us/baton-route-
police-shooting/.   
4   See Schwirtz, Michael and William K. Rashbaum, “Attacker With Hatchet Is Said to 
Have Grown Radical on His Own,” THE NEW YORK TIMES, Oct. 24, 2014, at:  
http://www.nytimes.com/2014/10/25/nyregion/man-who-attacked-police-with-hatchet-ranted-
about-us-officials-say.html.   
5  See Brick, Michael, “At Trial, Transcripts Reveal 2 Detectives’ Last Minutes,” The New York 
Times, Nov. 28, 2006, at: http://www.nytimes.com/2006/11/28/nyregion/28trial.html?_r=0 (“It is likely 
that no one will ever know whether the detectives’ efforts to disguise their employment succeeded.”).     
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identities of undercover narcotics officers will be discovered by drug dealers.   

20. None of the incidents described by Assistant Chief Donohue has anything to do with NYPD 

surveillance of Black Lives Matter, a peaceful political organization with every bit the legitimacy of the 

mayor’s re-election campaign.    

21. Assistant Chief Donohue also discusses international calls by ISIS and ISIS sympathizers to 

target police, prison guards, journalists, and “disbelievers” (i.e., everybody in the Western World).  

We’ve already discredited the phony equivalence between Black Lives Matter and ISIS.  The fact that 

ISIS is screaming “Death to America” has nothing to do with the surveillance of domestic, democratic 

political movements.   

22. Terrorism is not new.  In 1920, anarchists tried to blow up J.P. Morgan on Wall Street.6  In the 

70’s and 80’s, bomb attacks by the FALN were routine.7  Other decades had other terrorists.  Terrorism 

has always been with us, and terrorism is never going away.  If we are going to suspend civilian oversight 

of the police until terrorism is eradicated, then we will never again have civilian oversight of the police.   

23. It is worth remembering that terrorism does not succeed by injuring the target society.  It 

succeeds by inducing the target society to injure itself.  Thus, the attack on 9/11 – already a success 

because it killed 3,000 people – became a success of millennial proportions when this country, in blind 

scared thoughtless reaction, committed ourselves to a never-ending failed war in the Middle East and 

South Asia.  That never-ending failed war killed more Americans than bin Laden did, cost trillions of 

dollars of American strength, and sucked dry our credibility as a world power.  The 9/11 attack hurt us; 

our reaction to the attack hurt us much more.  The 9/11 attack helped bin Laden; but it was our response 

to that attack which turned huge swaths of the Middle East into terror’s playground.   

24. Less dramatically, what terrorist organizations usually can hope for is that they can induce the 

target society to injure itself in ways that incrementally but progressively weaken it.  ISIS is trying to 

encourage Islamophobia in the West, for example, because it makes it easier to recruit.  A large segment 

of American society is happy to play along – they are willing dupes for the terrorists.   

25. As the target society, when we allow ourselves to be manipulated into “protecting” ourselves 
                                                
6  See “Wall Street bombing,” Wikipedia, at https://en.wikipedia.org/wiki/Wall_Street_bombing   
7  See “Fuerzas Armadas de Liberación Nacional Puertorriqueña,” Wikipedia, at: 
https://en.wikipedia.org/wiki/Fuerzas_Armadas_de_Liberaci%C3%B3n_Nacional_Puertorrique%C3%B1
a.     
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from our Muslim neighbors, we do the work for ISIS that ISIS could never do for itself.  When we 

abandon trial by jury, confrontation with evidence, and the Geneva convention against torture, we do for 

ISIS what it could never do for itself.  When we allow the police, FBI, CIA, and NSA to operate without 

oversight simply by invoking the magic word of terrorism, we do to ourselves what ISIS could never do 

to us.   

26. Doing these things, we undermine the very foundation of our own democracy.  ISIS could not 

dream to do that in a million years: not without our help.  While it is important to do what can lawfully be 

done to prevent attacks, it is more important to refuse – categorically refuse – to help the terrorists by 

playing the game on their terms.   

C. Secret Political Surveillance is Not So Bad, Right?   

27. Some people might say: “Political surveillance is benign.  We live in a democracy, after all, and 

it’s not like the targets of surveillance are hauled off to concentration camps.  Lighten up!  It’s just police 

keeping detailed records of people who criticize the government!” 

28. This kind of argument is made either by people who are paid to engage in political surveillance 

(like Assistant Chief Donohue), or people who have forgotten why political surveillance is toxic to both 

democracy and safety.   

29. The New York FOIL law was passed at the end of a 30 year period of Nixonian secrecy and 

abuse of power.  See L. 1977, ch. 933, § 1 (eff Jan 1, 1978).  From the McCarthy hearings through 

Watergate, American democracy proved to be extremely vulnerable to the combination of secrecy and 

power.  There was a nationwide response, including the federal FOIA law, and our own state’s FOIL.  

The people who acted on the urgent need to pass FOIL are old now, and it is easy to forget why it was, 

and is, so important. 

30. While proponents of secrecy will tell you that secrecy creates safety, that’s a lie.  The truth is the 

exact opposite, as the history of pre-FOIL America plainly shows.   

31. One excellent example from the previous era of rampant political surveillance is the FBI’s 

surveillance of Martin Luther King.  Starting in 1963, the FBI placed Martin Luther King under constant 

surveillance.  An FBI memo of the time described King as an “unprincipled opportunistic individual” 
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whose work was leading towards a “Negro-labor coalition which the communists hope to be able to 

manipulate as a potent political action weapon.”8  Internally, the FBI’s stated goal in collecting 

information on King was “neutralizing King as an effective Negro leader.”9 

32. In keeping with the spirit of the times, in which the CIA tried to send Fidel Castro exploding 

cigars, the FBI decided that it would be a good plan to try to get Martin Luther King to kill himself.  In 

1964, the FBI sent an anonymous letter to King, purportedly from a disgruntled “Negro,” calling Dr. King 

a “complete fraud,” and demanding that he kill himself within 34 days: “There is but one way out for you. 

You better take it before your filthy, abnormal fraudulent self is bared to the nation.”10 

33. Dr. King did not commit suicide, unfortunately (from the FBI’s perspective).  He continued 

(unfortunately, again from the FBI’s perspective) to rally Negroes -- and possibly even Communists -- to 

the lamentable (yet again, from the FBI’s perspective) cause of ending apartheid in America.  The FBI 

was not, however, deterred.   

34. Until the time of King’s death, J. Edgar Hoover’s FBI continued to monitor King for the purpose 

of discrediting or neutralizing him.  In August 1967, the FBI created a “covert intelligence project” 

(“COINTELPRO”) targeting ‘‘Black Nationalist–Hate Groups,’’ which in the mind of the FBI included 

Dr. King and other civil rights leaders.  King was targeted because the FBI believed that he could become 

a “messiah” who could unify black nationalists “should he abandon his supposed ‘obedience’ to ‘white 

liberal doctrines’ (nonviolence) and embrace black nationalism.”11  

35. The FBI did not succeed in “neutralizing” King directly.  However, it cannot be said that there 

was no harm caused by the FBI’s categorization of Dr. King as a threat.  The U.S. Select Committee on 

Assassinations of the U.S. House of Representatives found that, “It is highly probable that James Earl Ray 

                                                
8  Memorandum of F.J. Baumgardner, December 19, 1963: “Subject: Communist Party USA, 
Negro Question, Communist Influence in Racial Matters.”   
9  Memorandum of W.C. Sullivan, December 24, 1963: “Subject: Communist Party USA, Negro 
Question, Communist Influence in Racial Matters.”   
10  Christensen, Jen, “The FBI's secret memos show an agency obsessed with "neutraliz(ing)" 
MLK,” CNN.com November 14, 2014, available at, http://www.cnn.com/2014/11/14/us/fbi-and-mlk/; 
1964 Draft Letter (anonymous) from FBI files.   
11  See FINAL REPORT OF THE SELECT COMMITTEE TO STUDY GOVERNMENTAL OPERATIONS 
WITH RESPECT TO INTELLIGENCE ACTIVITIES, UNITED STATES SENATE : TOGETHER WITH 
ADDITIONAL, SUPPLEMENTAL, AND SEPARATE VIEWS, BOOK III, 94th Cong. 2d Sess. Report No.94-
755, pp. 16-21, available at https://archive.org/details/finalreportofsel03unit.   
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stalked Dr. King for a period immediately preceding the assassination.”12  If the FBI had not been focused 

on bringing about the disgrace and possible suicide of Martin Luther King, it might have prevented his 

assassination at the hands of the domestic terrorist who was, like the FBI itself, “stalking” Dr. King.   

36. FOIL and federal Freedom of Information Act were passed to put an end to this kind of political 

surveillance and sabotage by the government.  We do ourselves a great disfavor if we forget how bad it 

can get when no-one is watching.  Let’s not kid ourselves that Nixon’s America was a healthy democracy 

that we should go back to.   

37. Nor did Nixon deliver safety: crime continued to rise, as did incarceration, and tens of thousands 

died in Vietnam.   

38. In the story of Dr. King’s murder while under FBI surveillance we can read the writing on the 

wall for American democracy today:  Where law enforcement cannot or will not distinguish between 

crime and protest, it will fail at its basic law enforcement mission, while creating a danger to society 

every bit as grave as that presented by crime and terrorism it allegedly seeks to prevent.   

D. But J. Edgar Hoover’s Dead, So No Problem, Right? 

39. Under J. Edgar Hoover, the FBI equated Dr. King, a non-violent protestor, with Communists – 

the scariest thing on America’s horizon at that time.  Behind the scenes, the FBI was trying to engineer 

Dr. King’s disgrace or death.  Today, the NYPD equates Black Lives Matter with ISIS – the scariest thing 

on America’s horizon today.  What is the NYPD doing behind the scenes that we don’t know about?  

Democracy is not safe when a question like that remains unanswered.   

40. The abuses of the McCarthy-Nixon years were not discovered in real time.  The information on 

the FBI’s attempts to disgrace and/or kill Dr. King did not become public until more than ten years after 

the events in question.   

41. Thanks to the NYPD’s aggressive policy of non-compliance with FOIL, we know little about 

NYPD’s use of surveillance on political groups.   

42. For example, what little we know of the activities of undercover officers in Occupy Wall Street 

                                                
12  REPORT OF THE SELECT COMMITTEE ON ASSASSINATIONS OF THE U.S. HOUSE OF 
REPRESENTATIVES, Washington, DC: United States Government Printing Office, 1979, available 
at: http://www.archives.gov/research/jfk/select-committee-report/part-2a.html.   
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results from the fact that one undercover, Det. Wojciech Braszczok, committed a violent assault while on 

duty, was convicted of a violent felony, and was sentenced to prison.  This same undercover spent more 

than a year participating in OWS events, including getting arrested with two other OWS protestors in the 

course of a protest action that involved releasing a small number of helium balloons in Grand Central 

Station.13  (Balloon-releasing is not a known Al Qaeda tactic, and there is no conceivable legitimate 

justification for police undercover involvement in such protest activities).   

43. Justification for undercover investigation of Occupy Wall Street (“OWS”) was lacking in general.  

With one or two minor incidents as exceptions, OWS events were uniformly non-violent.  OWS had a far 

better record for non-violence than other civic gatherings like Yankee games or the Saint Patrick’s Day 

Parade. Unlawful activity at OWS events consisted almost exclusively of non-criminal violations like 

disorderly conduct, and yet OWS was infiltrated and surveilled.   

44. Thus, Detective Wojciech Braszczok’s long-term undercover presence in OWS is evidence that 

the police do, in fact, regard non-violent, non-criminal offenses as sufficient justification to institute a 

multi-year undercover investigation of a political organization.  It’s also evidence that the officers 

involved – if they are anything like convicted felon Braszczok – cannot be allowed to operate without 

civilian supervision.   

45. The NYPD has combined its anti-terrorism unit and the unit that polices protests into a single 

“strike force” called the Strategic Response Group.  According to Commissioner Bratton, the Strategic 

Response Group will be dedicated to “disorder control and counterterrorism protection capabilities.”14  

CBS News reported: “The unit of 350 cops will be specially trained in high-tech weaponry to deal with 

protests, ‘lone wolf’ attacks and evolving threats posed by terrorists.”15  Lawful protestors and terrorists 

will stare down the barrel of the same gun.   

46. Even so, the Court may imagine that the NYPD of 2016 is more benign than the FBI of the 

1960’s.  At least one member of today’s FBI would beg to differ.  Commenting on  NYPD activity 

                                                
13  See “Occupy’s Undercover Cop: ‘Shady,’ Ubiquitous, & Willing To Get Arrested,” Gothamist, 
Oct. 10, 2013, http://gothamist.com/2013/10/10/occupys_undercover_shady_ubiquitous.php.   
14  “Commissioner Bratton Unveils Plans For New High-Tech Anti-Terror Police Unit,” CBS Local, 
January 29, 2016, at: http://newyork.cbslocal.com/2015/01/29/bratton-unveils-plans-for-new-anti-terror-
police-unit/ 
15  Id.   
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surveilling the Muslim community, in November 2011 a Senior FBI agent (name unknown) wrote of the 

NYPD’s surveillance of the Muslim community, as he observed it from the New York fusion center:  

47. [Officers from NYPD Intelligence Division] are also listening to [NYPD Deputy Commissioner 

for Intelligence] Cohen who, near as anybody can tell, never had to make a criminal case or testify in 

court. I keep telling you, you and I are going to laugh and raise a beer one day, when everything intel has 

been involved in during the last 10 years comes out – it always eventually comes out.  They are going to 

make Hoover, COINTEL, Red Squads, etc. look like rank amatures [sic] compared to some of the damn 

right felonious activity, and violations of US citizen’s rights they have been engaged in.16 

 

48. And, according to Pulitzer Prize winning reporting by the Associated Press, the abuses described 

by this FBI agent led to no leads and no terrorism cases.17   

49. How dangerous is an NYPD out of control?  The NYPD claims to have the ability to “shoot down 

planes” if it deems it necessary.18  It has purchased “sound cannons” that could permanently deafen an 

entire crowd of protestors.  It has purchased Stingray equipment that allows it to tap cell phones without 

any oversight.  It is deploying all this “high-tech weaponry” against protestors.   

E. But We Can Trust the NYPD to Do the Right Thing Without Any 
Oversight, Right?   

50. Would the NYPD engage in widespread activity that violated the law and the public trust?  Sadly, 

there is plenty of evidence that it would, and that it does.   

51. From 1983 through 2010, the NYPD “continuously enforced three unconstitutional loitering 

statutes for decades following judicial invalidation of those laws and despite numerous court orders to the 

contrary.”  Casale v. Kelly, 710 F. Supp. 2d 347, 350 (S.D.N.Y. 2010).  This unlawful enforcement 

resulted in tens of thousands of arrests.  Only the threat of federal court sanctions finally terminated the 

                                                
16  Kundnani, Arun, THE MUSLIMS ARE COMING!: ISLAMOPHOBIA, EXTREMISM, AND THE 
DOMESTIC WAR ON TERROR, Verso, London, 2014.   
17  Goldman, Adam and Apuzzo, Matt, “NYPD: Muslim spying led to no leads, terror cases,” 
Associated Press, Aug. 21, 2012, at: http://www.ap.org/Content/AP-In-The-News/2012/NYPD-Muslim-
spying-led-to-no-leads-terror-cases.   
18  Goldman, Russel, “NYPD Can Shoot Down Planes, But With What Weapon?” ABC NEWS, 
Sept. 26, 2011, available at: http://abcnews.go.com/Blotter/nypd-shoot-planes-
weapon/story?id=14608555   
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illegal practice.   

52. Let’s stop and remind ourselves that each arrest is a violent act: any resistance or appearance of 

resistance is met by force.  The person arrested is handcuffed and put in a cage.  They must urinate and 

defecate in public, in the same place where they eat.  They often are denied access to medication like 

insulin and asthma inhalers.  And, an arrest – even for a charge that gets dismissed -- can throw a person’s 

life into chaos.   They can fail to show up for work and lose their jobs.  They can lose their bed in a 

homeless shelter.  Tens of thousands of false arrests is not a trivial failure: it is willful victimization of the 

population the police are sworn to serve.   

53. Surely, though, other than these several tens of thousands of unlawful arrests involving 

systematic police perjury or misconduct, the NYPD has uniformly respected the law and civilians’ 

Constitutional rights.  Right?   

54. Sadly, no.  For decades, police engaged in an entirely different unlawful practice of mass 

victimization, by falsely arresting civilians (generally minority) for misdemeanor marijuana possession 

when they were guilty only of non-criminal possession.  As the Court may know, possession of small 

amounts of marijuana is not a criminal offense.  Rather, it is a non-criminal violation.  If the same 

quantity of marijuana is held in “plain view,” however, possession becomes criminal (a misdemeanor).  

Beginning in the mid-1990’s police conducting Terry stops began routinely instructing civilians whom 

they stopped to take any marijuana in their possession out of their pockets.  If the person did so, however, 

they were then arrested on the misdemeanor charge for having marijuana in “plain view.” 19  It should go 

without saying that conduct performed at the order of a police officer cannot be the basis for criminal 

liability.  However, the arresting officers routinely committed perjury in the misdemeanor criminal 

complaints associated with these arrests, omitting the critical fact that the conduct the person was arrested 

for was the result of following police orders.  This racially-skewed practice led to tens of thousands of 

arrests over a decade.  Individual officers were motivated to make these arrests because the non-violent 

offenders presented low risk, and the arrests generated overtime pay and “productivity” numbers.  

Without admitting that the practice existed, in 2011 Commissioner Kelly finally ordered his officers to 

                                                
19  Levine, Harry G., and Deborah Peterson Small, “Marijuana Arrest Crusade: Racial Bias and 
Police Policy in New York City 1997-2007, “ American Civil Liberties Union (2008).  

12 of 22



 

 13 

stop it.20   

55. For more than a decade, the NYPD engaged a program of employing Terry stops on a massive 

scale in what has become known as “stop-and-frisk.”  In 2011, at its peak, the NYPD performed 685,724 

such stops (mostly of minorities).  Police allegations that each stop was supported by reasonable 

suspicion were belied by the fact that the tactic actually uncovered crime at a minimal rate.21  The Floyd 

litigation examined a sample of stops, considered evidence of police practices, and expert analysis of stop 

statistics, to find a pattern of unlawful stops.  The fact-finding noted that the police “increasingly 

developed ‘scripts’ for checking off stop factors” (i.e., the information provided by police on mandatory 

reporting forms was not truthful).  But even relying on such information, and acknowledging that 

unjustified stops were drastically undercounted as a result, the court found a pattern of unlawful stops, 

and that “NYPD implements its policies regarding stop and frisk in a manner that intentionally 

discriminates based on race.”  Floyd v. City of New York, 959 F. Supp. 2d 540, 663 (S.D.N.Y. 2013).   

56. With respect to “stop-and-frisk,” the NYPD insisted that it could not keep us safe unless it were 

permitted to continue to routinely violate the Constitution on a massive scale.  If true, of course, this 

would be a sign of pure incompetence: a police force that must commit thousands of yearly Constitutional 

violations in order to perform its job is a police force that needs to be disbanded and replaced outright.  

However, it turned out that NYPD scaremongering was completely false: the NYPD is competent, just 

not truthful.  When the new administration ended the practice of mass stop and frisk, crime rates remained 

stable.  The NYPD’s warning was not true.   

57. If we knew more about NYPD practices, we would be likely to identify further widespread 

abuses.  Courts, however, routinely allow flimsy claims of privilege to go unchallenged.  Much remains 

secret.  However, this Court should not believe that by preserving the veil of secrecy around the NYPD’s 

practices, it contributes to our security.   The petition should be granted in its entirety.   

                                                
20  Chang, Ailsa, “Police Commissioner Calls on NYPD to Stop Improper Marijuana Arrests,” 
WNYC Radio, Sept. 23, 2011, at: http://www.wnyc.org/story/160516-police-commissioner-calls-nypd-
stop-improper-marijuana-arrests/.   
21  Gay, Mara and Mark Morales, ‘NYPD Stop-and-Frisk Numbers Questioned 
Auditor raises doubts on extent of drop in police tactic as audit shows some encounters go unreported,” 
the Wall Street Journal, July 9, 2015, at: http://www.wsj.com/articles/nypd-stop-and-frisk-numbers-
questioned-1436489927. 
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F. The Handschu Litigation Reveals The NYPD’s Ongoing Abuses of Its 
Surveillance Powers 

58. The FBI’s past abuses of political surveillance illustrate the dangers of allowing domestic spying 

to proceed in secret.  In the area of political surveillance, the NYPD has engaged in parallel abuses for 

almost as long as the FBI has existed.   

59. Recently, Judge Charles S. Haight Jr. of the Southern District of New York issued a decision in 

the class action Handschu v. Special Services Division, 71-cv-02203-CSH-SCS (S.D.N.Y.), citing 

“systematic” failure by the NYPD to conform to court-ordered guidelines limiting surveillance of political 

and religious groups, and calling for greater oversight, including civilian oversight, of the NYPD in this 

area.  

60. Judge Haight., who has been the judge assigned to the Handschu litigation since at least 1979 (see 

Handschu v. Special Services Division, 1979 U.S. Dist. LEXIS 12148 (S.D.N.Y. May 25, 1979), has had 

a front row seat to NYPD political surveillance for almost 40 years.  Judge Haight’s conclusion that there 

is a systematic problem is worthy of note.   

61. The Handschu litigation arose out of the NYPD’s “Red Squad,” which was – to the NYPD – what 

COINTELPRO was to the FBI.  As the New York Times reported recently, the NYPD’s Red Squad was 

dedicated to the surveillance of political groups and individuals whom the NYPD deemed to be possibly 

subversive.  “From the mid-1950s to the early 1970s, police surveillance of political organizations in New 

York was extensive enough to require more than half a million index cards, simply to catalog and cross-

reference the many dossiers.”22   

62. In 1971, civil rights groups filed a class action seeking to stop this practice.  The litigation 

resulted in a consent decree in 1985 which placed modest limits on the ability of the NYPD to engage in 

political surveillance.  The most important of these was the requirement of pre-approval (absent exigent 

circumstances) of any such investigation by a panel called the Handschu Authority, which could veto a 

proposed investigation.  See Handschu v. Special Services Division, 605 F. Supp. 1384 (S.D.N.Y. 1985).   

63. In 2003, in the wake of 9/11, Judge Haight modified the Handschu decree, maintaining a 

                                                
22  See  Goldstein, Joseph, “Old New York Police Surveillance Is Found, Forcing Big Brother Out of 
Hiding,” The New York Times, June 16, 2016, at: http://www.nytimes.com/2016/06/17/nyregion/old-
new-york-police-surveillance-is-found-forcing-big-brother-out-of-hiding.html.   
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requirement that any investigation be approved, but allowing such approval to occur entirely within the 

NYPD itself.  Approval was required to be made by executive-level NYPD officers, and records of such 

approvals were required to be kept.  Most other limits on the NYPD’s ability to engage in autonomous 

political surveillance were removed.  See Handschu v. Special Services Division, 288 F. Supp. 2d 411 

(S.D.N.Y. 2003).   

64. Over the past few years, aggressive surveillance of the Muslim community by the NYPD caused 

both controversy and lawsuits.  The NYPD’s strategy was to surveil the Muslim community as a whole, 

including delis, mosques, and student groups, hoping to come upon potential terrorists.  The program led 

to no leads, and no terror prosecutions.23   

65. Judge Haight revisited the Handschu decree this year, because of a litigation filed by members of 

the Muslim community, and because of objections by the Handschu class to certain continuing NYPD 

conduct.  The court was eventually asked to review the fairness to the class of a proposed settlement 

which purported to place additional supervision on the NYPD.   

66. Judge Haight rejected the settlement, on the grounds that the proposed revised decree failed to 

provide enough needed oversight over the NYPD.  The basis for Judge Haight’s decision was Judge 

Haight’s finding that the NYPD had systematically violated the existing decree.  The NYPD bypassed the 

approval process and allowed surveillance and undercover investigations to continue after their 

authorization had expired.   

67. Judge Haight, referring to an investigation of the NYPD by the Office of the Inspector General, 

wrote:  

‘OIG-NYPD’s investigation found that NYPD, while able to articulate a valid basis for 
commencing investigations, was often non-compliant with a number of the rules 
governing the conduct of these investigations.’  Those failures suggest a systemic 
inclination on the part of the Intelligence Bureau to disregard the Guidelines’ mandates. 
That disquieting impression is heightened by the Inspector General’s additional 
observation that in preparing applications for permission to use an undercover officer or 
confidential informant, a sensitive area where the requisite need for such resources was 
fact specific, the NYPD ‘repeatedly used generic, boilerplate text to seek such 
permission. Tellingly, this boilerplate text was so routine that the same typographical 
error had been cut and pasted into virtually every application OIG-NYPD reviewed, 

                                                
23  See Goldman, Adam & Matt Apuzzo, “NYPD: Muslim spying led to no leads, terror cases,” The 
Associated Press, August 21, 2012, at: http://www.ap.org/Content/AP-In-The-News/2012/NYPD-
Muslim-spying-led-to-no-leads-terror-cases.   
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going back over a decade.’    Handschu v. Special Services, 71-cv-2203, Docket No. 465, 
pp. 36-37 (S.D.N.Y. Oct. 28, 2016) (Oct. 28, 2016 “Handschu Decision”) (internal 
citations omitted).   

68. As the New York Times recently wrote: “The New York Police Department has had a long 

history of trampling on the constitutional rights of law-abiding citizens engaged in political movements 

and other activities through illegal and suspicionless surveillance.”24 

69. FOIL is necessary to prevent greater abuses in the future.  The petition should be granted in its 

entirety.   

G. The NYPD’s Position in this Litigation is Part of a Political Strategy, 
Not a Law Enforcement Strategy 

70. The name of the political movement Black Lives Matter refers to the fact that police, including 

the NYPD, routinely use violence against black people in ways that they do not when dealing with white 

people.  The most high-profile of these cases involve police shooting unarmed black people – often but 

not always young men.  However, black lives are treated as if they don’t matter every time a black 

citizen’s civil rights are casually violated, as when one is stopped on the street without reasonable 

suspicion, or police enter a black home without probable cause.   

71. Among the changes that the Black Lives Matter movement seeks is a comprehensive and 

fundamental change in how police operate.  This puts the Black Lives Matter movement and the NYPD 

on opposite sides of a political issue that deeply concerns both.  

72. The NYPD has been open about its political opposition to Black Lives Matter.  Speaking on 

WABC Radio, former Commissioner Bratton expressed his view that the Black Lives Matter movement 

was a political opponent of the NYPD itself, saying: 

Unlike the civil rights movement, which focused on the broad needs of desegregation and 
a segregated country, the needs of jobs, the needs of voting rights, the needs of education, 
the Black Lives Matter movement has focused entirely on police, and is not engaging in 
dialogue, instead engaging in protests where there’s a lot of yelling and screaming.25 

73. Commissioner Bratton made clear that certain kinds of political expression about police conduct 

                                                
24  See “A Judge Keeps His Eye on Police Spies, The New York Times, Nov. 2, 2016, at: 
http://www.nytimes.com/2016/11/02/opinion/a-judge-keeps-his-eye-on-police-
spies.html?ref=opinion&_r=0.   
25  “NYPD Commissioner Bill Bratton blasts Black Lives Matter with comparisons to civil rights 
movement of past,” The New York Daily News, July 11, 2016, at: http://www.nydailynews.com/new-
york/bill-bratton-blasts-black-lives-matter-history-comparisons-article-1.2706692.   
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were acceptable to him (and thus to the NYPD), and certain kinds were not.  To him, the political 

expression of the Black Lives Matter movement was not acceptable.   

74. Acceptable political expression, to Commissioner Bratton, should take place in a police-

sponsored forum, on police terms: 

[Black Lives Matter activists should] attend police precinct community councils, where 
they can express their concerns and do it in a way in which their voices can be heard, do 
it in a way in which they can be seen, and also would allow the police and other criminal 
justice officials, district attorneys, etc., to also be seen and be heard.26 

75. Commissioner Bratton argued that Black Lives Matter activists should not engage in street protest 

– which is one of the preferred fora of the Black Lives Matter movement.27 

76. The NYPD’s objections to the Black Lives Matter movement, and its tactic of engaging in public 

protest at a time and place of its choosing, is at the heart of this FOIL request, which seeks information 

about NYPD surveillance of a few such protests.   

77. Of these two political opponents, Black Lives Matter activists and the NYPD, only the NYPD has 

the ability to use a sophisticated surveillance apparatus against its opponent.  Only the NYPD can use 

police powers to find out its political opponent’s plans and strategy.  Black Lives Matter activists have 

only the rights of a citizen, granted by the State Legislature, under FOIL.  To be clear, political 

surveillance of Black Lives Matter protests by the NYPD on the one hand, and the use of FOIL by Black 

Lives Matter activists, on the other, are not equivalently valid exercises of power.  The police are granted 

police power for the purpose of combatting crime and promoting municipal safety.  Because Black Lives 

Matter activists do not engage in crime or threaten safety, use of police powers against Black Lives 

Matter protesters is an illegitimate use of such powers.  When Black Lives Matter act visits use FOIL, 

being members of the citizenry for whose benefit FOIL was enacted, they are simply exercising their 

lawful rights in the precise manner in which those rights were meant to be exercised.   

78. Because the NYPD’s opposition to this FOIL request, like its opposition to the Black Lives 

Matter movement itself, is political in nature rather than related to law enforcement objectives, this Court 

should grant the petition in its entirety.   

H. The NYPD’s Other Objections are Baseless 

                                                
26  Id.   
27  Id.   

17 of 22



 

 18 

79. Assistant Chief Donohue argues that the NYPD cannot turn over video files because, if it does, 

“enterprising” malefactors will be able to discover what kind of surveillance cameras are installed.  

According to the NYPD, knowing what kind of cameras were installed would allow the same 

“enterprising” malefactors to discover ways to hack into the surveillance system.  The NYPD provides no 

information as to how, exactly, successful hacking would follow from simply knowing the kind of camera 

being used.  The NYPD provides no examples of such a thing ever having happened.  Assistant Chief 

Donohue’s say-so is not reason enough to believe this claim in the total absence of any evidence.   

80. Furthermore, Assistant Chief Donohue’s claim that it is vital to keep the make of the security 

cameras installed secret is completely contradicted by what the NYPD and MTA actually do with 

cameras that they install throughout the MTA system.  These cameras are installed in plain view of the 

public, often with the brand and even model number written on the outside of the camera so that members 

of the public can read it.  The NYPD and MTA make no effort to keep the brand or model of the installed 

cameras secret.  They should not be allowed to deny this FOIL request on such a spurious pretext.   

81. For example, on the downtown N/R platform at Canal Street near my office, several cameras are 

installed on the platform’s low ceiling, where it is easy – even with a simple cell phone camera – to 

photograph the camera unit and the brand and model written clearly on the side of the camera itself.  

Exhibit A is a cell phone picture I took of one of those cameras, which I took on October 27, 2016.  As 

the photo clearly shows, it is a Panasonic WV-CW474A.  The MTA and the NYPD have announced to 

the world the brand and model of these cameras at Canal Street.   

82. As another example, the cameras in the Broadway Lafayette stop (a hub for the B, D, F, M and 6 

trains), the security cameras are similarly mounted in plain view so that their branding is clearly visible.  

Exhibit B is a cell phone picture of one such camera, which I took on November 1, 2016.  As the photo 

shows, this camera is a Panasonic WV-CW504.  The MTA and the NYPD have announced to the world 

the brand and model of these cameras at Broadway Lafayette.   

83. As another example, the cameras at the 125th Street stop of the A/C and D/B trains are mounted in 

plain view and their brand and model is easily determined.  Exhibit C is a cell phone camera photo I took 

of one such camera on November 1, 2016.  As the photo shows, this camera is a WV-CW474A.  The 

MTA and the NYPD have announced to the world the brand and model of these cameras at 125th Street.  

84. In fact, in an informal survey of subway stations which I conducted, security cameras were 
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routinely placed within easy view of anyone who cared to visually inspect them in order to determine 

their brand and model.   

85. In addition to claiming that the types of security cameras installed is secret, and must remain 

secret, Assistant Chief Donohue argued that allowing the public to know – or even to guess – where 

cameras are located is a threat to security because it would allow an enterprising terrorist to discover blind 

spots.  Actually going into the field to look at the cameras shows this argument to be nonsense.   

86. As the exhibits just cited show, the NYPD and MTA do not hide their security cameras at all.  

87. To the contrary, the NYPD advertises the ones located near Grand Central Station.  Exhibit D is 

a photo I took on October 27, 2016 of just one of the several signs advertising the locations of NYPD 

security cameras that can be found in the vicinity of Grand Central Station (this photo was taken on 42nd 

Street between Park Avenue and Vanderbilt Avenue, near the main entrance to the station).  

88. Inside Grand Central Station itself, the cameras are clearly visible.  Their location is not at all 

hidden.  I recently went to Grand Central Station and looked at the cameras in the main concourse.  As is 

further shown in the Exhibit B to the Reply Affidavit of Petitioner James Logue, there is a camera above 

the door leading to Tracks 24 and 25, and one above the door leading to tracks 27 and 28.  There is one 

high up on the left pillar above the west balcony.  There are five above the east ticket windows, and five 

above the west ticket windows.  There is another camera on the left pillar above the east balcony. 

89. The cameras are mounted higher off the ground than in a subway station.  I was not able to get a 

clear shot of any markings on the cameras with my cell phone.  On one of the cameras, I was able to read 

the name Panasonic.  An “enterprising” person with binoculars or a zoom lens could visually inspect 

these cameras with the same ease that I was able to do with the ones mounted two feet above my head on 

various subway platforms.   

90. In addition, Assistant Chief Donohue fails to discuss the fact that many security cameras are 

capable of moving or being moved.  One class of security camera, called a Pan-Tilt-Zoom (PTZ) camera, 

is capable of doing what its name suggests: it can pan from side to side, tilt in the horizontal-vertical 

direction, and zoom in and out.28  It does this in response to remote commands from the operator of the 

camera (i.e., it moves without having to be manually adjusted).  Obtaining film from such a camera will 

                                                
28 See Pan-tilt-zoom camera, Wikipedia, at 
https://en.wikipedia.org/wiki/Pan%E2%80%93tilt%E2%80%93zoom_camera.   
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reveal where the camera was looking at the particular time the film was shot.  It will not reveal the full 

range or area that the camera is capable of filming.  Some PTZ cameras, such as the Panasonic WV-

SC386, are capable of panning 360 degrees.29  The camera could be pointing west on Monday and 

pointing east on Tuesday.  Its field of view could be broad at one moment, and narrow at the next, as it 

zooms in or out.  Viewing such film, even an “enterprising” person will remain unsure of the limits of the 

camera’s capacity to film the location where it is installed.   

91. Even cameras that cannot be moved remotely can be adjusted by hand to point in different 

directions.  For example, the Panasonic WV-CW474A used at some subway stations is capable of being 

turned 320 degrees.30  The fact that a particular such camera was pointing in one direction in January of 

2015 does not mean that it will be pointing in the same direction in January 2017, or whenever it may be 

that the NYPD finally complies with Mr. Logue’s FOIL request.  A malefactor who relied on two-year-

old information to determine where there were “blind spots” in Grand Central Terminal would be, 

frankly, an idiot.   

92. Assistant Chief Donohue speculates that video of these events might depict undercover officers.  

Certainly, if undercover officers pretending to be participants took part in the events, they would be 

depicted in any video.  But, as Assistant Chief Donohue acknowledges, these same undercover officers 

are already depicted in video which has been made public.  There is no interest served in denying this 

FOIL request.     

I. Conclusion 

93. Undercover policing, if it is legitimate, is done with the knowledge that the evidence gathered by 

the officers, and the general circumstances in which that evidence was gathered, will become public in 

criminal proceedings.31  The only times that undercover policing is done in full secrecy is in a police state 

                                                
29  See “Super Dynamic HD Dome Network Camera | WV-SC386,” Panasonic, at: 
http://business.panasonic.com/WV-
SC386.html#prefn1=surv_panning&prefv1=360+degree+panning&nextIndex=0&start=1&cgid=products
-videosurveillance-networksecuritycameras-ptznetwork.   
30  See at: ftp://ftp.panasonic.com/pub/panasonic/cctv/OperatingInstructions/WV-CW474AF-WV-
CW474AS-Operating-Instructions.pdf.   
31  The City’s reference to Hinton hearings is disingenuous.  Hinton hearings focus almost 
exclusively on protecting the voice and face of the undercover officer witness.  If the court finds 
particularized evidence of a threat to the officer’s safety or ability to maintain cover in ongoing 
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where there is never a need to present evidence at trial.  Here, undercover government agents were 

discussing surveillance of non-violent individuals who were protesting that same government.  If this 

undercover surveillance was being done for a legitimate law enforcement purpose than everyone involved 

knew at the time that they might have to give testimony concerning their undercover efforts.  If it was 

being done simply to compile dossiers on critics of the government, then those involved may not have 

anticipated the need to testify, but they also do not deserve the shield of secrecy.   

94. Secrecy does not promote security, it undermines it.  The 9/11 Commission stated in the 

executive summary to its final report: “Secrecy stifles oversight, accountability, and information 

sharing.”32  Secrecy – in particular “overclassification” of information – was one of the causes of the 

intelligence failures that allowed 9/11 to happen.  NYPD secrecy increases the risk of another 9/11, and 

creates other risks by allowing authoritarianism to grow within the organization unchecked.   

95. Most of Assistant Chief Donohue’s affidavit says, in essence, “Trust me.”  This Court will have 

to decide whether democracy is consistent with a “trust me” police force that conducts undercover 

surveillance on democratic critics of the state.  This is not a hard question.  If you want democracy for 

your grandchildren, “Trust me” is not enough.   

96. The NYPD’s conclusory argument that its surveillance of democratic political groups should be 

beyond disclosure is more dangerous to our freedom than ISIS.  After all, ISIS is in Syria.  The NYPD’s 

armed, unsupervised, politically-driven surveillance of Black Lives Matter is occurring on New York City 

streets as we speak.   

97. For the foregoing reasons, the petition should be granted in its entirety.   

 
  

                                                                                                                                                       
investigations, the court has authority to close the courtroom.  The court takes that step so that the 
officer’s face and voice cannot be seen and heard by non-parties to the case.  However, the transcript of 
testimony given by an undercover in a criminal proceeding is not sealed.  The information about whatever 
the undercover did to gather evidence or make the arrest is part of a public record.   
32  The 9/11 Commission Report: Final Report of the National Commission on Terrorist Attacks 
Upon the United States, Executive Summary, p. 24, available at: 
http://govinfo.library.unt.edu/911/report/911Report_Exec.pdf   
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FILED: NEW YORK COUNTY CLERK 11/07/2016 03:51 PM INDEX NO. 153965/2016

NYSCEF DOC. NO. 43 RECEIVED NYSCEF: 11/07/2016



 

EXHIBIT B 
 



FILED: NEW YORK COUNTY CLERK 11/07/2016 03:51 PM INDEX NO. 153965/2016

NYSCEF DOC. NO. 44 RECEIVED NYSCEF: 11/07/2016



 
 

EXHIBIT C 



FILED: NEW YORK COUNTY CLERK 11/07/2016 03:51 PM INDEX NO. 153965/2016

NYSCEF DOC. NO. 45 RECEIVED NYSCEF: 11/07/2016



 
 

EXHIBIT D 



FILED: NEW YORK COUNTY CLERK 11/07/2016 03:51 PM INDEX NO. 153965/2016

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 11/07/2016
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